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An InptrREcT complaint has been made 
to us of the comment last month upon 
the price of the New York Reports com- 
pared with those of New Jersey, when 
we put the question at the close: ‘Why 
need the State of New Jersey pay $5.00 
for its Law and Equity Reports?” As 
our readers know, early in the year we 
discussed the matter more fully, and 
made the distinct offer to supply the 
State and Bar with the Reports at a 
Jess price, if an opportunity was only 
afforded us to do so. In addition, we 
drew a legislative bill with the end in 
view of having the work done at the 
lowest possible price to the State by 
whoever bid to perform it, the Re- 
porters to be unharmed by the pay- 
ment of a proper salary. It was given 
to Senator Canrietp for introduction 
in the Senate, and somewhere slept its 
last sleep. As to our last mention of 
the matter, we were not aware when 
the query was written that Mr. Stewart, 
Chancery Reporter, had reduced the 
price of Vol. 2 of his Reports to 
For this we will now give bim™ 
credit he deserves. This ig, § 

all Mr. Stewart can do, and Mi 








will, doubtless, soon follow his ex-| 
{this feeling, and we shall greatly mis- 


ample. 
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But this is not yet what the Bar de- 
sire. What the Bar of New Jersey 
demands and ought to have is, a price 
fixed for the Reports not to exceed 
$3.00 at the most, but $2.50 if practi- 
cable. In justice to the Reporters we 
will say—what we certainly said last 
winter and intend at all times to say— 
that nobody holds them responsible 
for the present exorbitant prices. They 
are paid a nominal salary only, and 
are expected to secure a proper re- 
muneration solely from the sales of the 
Reports to the State and profession. 
Their profits may not be too large 
from the sales of books at $5.00, less 
the commission allowed to agents. We 
have no point, therefore, to make 
against them. But our position is that 
the State owesit to itself and to the 
Bar to purchase its 200 copies, and to 
see that others are sold, at the least 
possible price; and it owes it to the 
Reporters, who take the pains to have 
our law decisions put in such excellent 


. | Shape (and Mr. Stewart's Reports are 
@ the | beginning to have a celebrity through- 

Wbly | out the Union) to compensate them ade- 
Vroom | quately and directly by asalary worthy 


of their labor. The whole Bar have 

















take if it will not exhibit itself by a 
similar temper on the part of our legis- 
lators next winter. 





Tue Legislature of Minnesota at its 
last session, for the purpose of pre- 
venting frauds in elections, enacted a 
law requiring that in cities when a bal- 
lot should be cast at any election, the 
judges of the poll should indorse on 
its back a number which should cor- 
respond with the number of the vote 
on the poll book. This act the Dis- 
trict Court of Ramsey county, in an 
elaborate opinion delivered by Brill, J., 
on the 22d ult., has pronounced un- 
constitutional as violative of the right 
of the voter to cast a secret ballot, as 
the numbering of each ballot enables 
any one so disposed to identify it and 
discover by whom it was cast. That 
secrecy is an essential characteristic of 
the ballot has been held in a number 
of cases; anda provision of law which 
results in destroying this would be 
clearly invalid. See People v. Cecott, 
16 Mich. 283; Respublica v. Ray, 3 
Yeates, 66; Temple v. Mead, 4 Vt. 
455; Williams v. Stein, 38 Ind. 89. 





Ix Johnson v. Sharp, 31 Ohio, 611, 
where an assignment for the benefit of 
creditors, executed in Missouri by a 
resident of that State to a resident in 
Ohio, under the laws of Ohio, was sent 
by mail to the assignee from Missouri 
to Ohio, it w2s held that (the assignee 
having previously agreed to accept the 
trust) the assignment was valid and 
took effect in Ohio when deposited in 
the mail, and passed the title of the as- 
signed property as against subsequent 
attaching creditors. See, as support- 


ing this view, Prince v. Yates, 2 Tread. 
770; Dargan v. Richardson, Cheves, 
197; Merrills v. Swift, 18 Conn. 257, 
McKinney v. Rhoads, 5 Watts, 343; 
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Smith v. Bank of Washington, 5 Serg- 
& Rawle, 318; Shuber v. Winding, 
Cheves, 218; Wilt v. Franklin, 1 Binn. 
502 ; Skipwith v. Cunningham, 8 Leigh, 
271; Read v. Robinson, 6 Watts & 
Serg. 329. 


In rue case of Fourth National Bank 
v. Franklin County, which came before 
the United States Cireuit Court, sit- 
ting in this city. during its present 
term, a new question of interest to 
those engaged in bond litigation, was 
discussed at the bar and passed upon 
by the Circuit Judge. The question 
arose on ad application for a peremp- 
tory writ of mandamus to levya tax 
to pay a judgment of $150,000, ob- 
tained against the county. Counsel 
submitted two forms of an order fora 
peremptory writ. One of these forms 
distributed the levy to be made over 
three years. The other wanted a per- 
emptory writ, commanding the county 
to levy—when it levies its general tax 
—the sum of $150,000 to be collected 
inone year. When the matter was 
upon the return to the alterative writ, 
the attorney for plaintiff stated that he 
was willing, whatever might be his le- 
gal rights in the matter, to give the 
county the benefit of this distribution, 
if it could be done. Duxtw0n, J., in de- 
ciding the motion for the peremptory 
writ, delivered an oral opinion, as fol- 
lows: “There are two views in this 
matter; One is, that this mandamus, 
proceeding as a sequel to the judgment 
in this court, is in the nature of a writ 
of execution; and that the creditor 
has a right to have the writ go for the 
full sum, against this county—just as 
against a natural person ; and the court 
bas no discretion to say that it will 
give three years or any other extension 
of time, within which to comply with 
the judgment. If the analogies. that 

















apply to the case of a natural person 
apply to the case of a municipal cor- 
poration, the plaintiff is entitled to a 
fall writ. Another view arises from 
the peculiar nature of the writ of man- 
damus,; for the awarding of that writ 
is in some measure discretionary with 
the court. It is not to be awarded in 
frivolous cases, where it is legally im- 
practicable to execute its demand ; nor 
is it to be awarded where there is any 
other adequate remedy. The doctrines 
applicable to it at common law practice 
are very rigid; and in the Court of 
King’s Bench, where it was a preroga- 
tive writ, it was really discouraged and 
defeated in every possible way by the 
application of technical doctrines. 
Here is an alternative writ which com- 
mands the justices of the county court 
to levy a tax, or show cause. Now, it 
is the settled practice at common law 
that the peremptory writ can not be 
awarded in any other terms, greater or 
less than, or different from, the alterna- 
tive writ; and, if that is so, the per- 
emptory writ in this case must go in 
the exact language of the alternative 
writ, which was to levy the whole tax 
ina year. Another technical doctrine, 
connected with the law of mandamus, 
is this: that the command must be 
single, or essentially so; and, therefore, 
if the writ commands a body to do this 
thing or that alternatively, it is bad 
because it would be uncertain as to 
what it should do. For example, if 


shown that some money is in the! 
. ‘yd 
treasury of this county, and the writ) 
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issued commanding the payment of 
the money, and if not sufficient to 
satisfy the judgment to levy a tax, it 
would be certain to some extent, but 
might not be according to the legal 
technicalities which surround this writ. 
But why should not this writ havea 
plastic form? There is no reason, 
which I can see, when the alternative 
writ has been awarded, and the parties 
have been heard and their rights are 
before the court, why the peremptory 
writ should be issued in the same form 
as the alternative ; or why the peremp- 
tory writ should not be awarded to 
meet the exact exigencies of the case? 
I know no reason why that should not 
be the law. In accordance with these 
views the peremptory writ may go for 
the levy of one third of the tax this 
year, one-third next, and one-third the 
following year; and I would suggest 
to the counsel for plaintiff to put the 
writ in such form as he thinks he can 
sustain; and my judgment is that if 
he puts in a recital that this matter 
came on to be heard on the return to 
the alternative writ, and it appearing 
to the relator and the court that the 
levy of this tax of $150,000 in one 
year would be onerous and oppressive; 
and that the relator waived the right 
to collect more than one-third in one 
year, the Supreme Court will not re- 
verse it, because he assented to take in 
a milder form less than what he was 
strictly entitled to under the alterna- 
tive writ, inasmuch as the defendant 
can not be damnified thereby.” 











FINAL DECREE, REOPENING OF 
—FRAUDULENT DEED. 





Allaire v. Day, etal. 
[October Term, 1878.] 


1. A final decree, made on hearing, in a case 
where the defendant’s counsel failed to ap- 
pear at the hearing, and also failed to lay 
before the court the evidence taken on be- 
half of the defendant, will not be set aside, 
if it appears the same judgment must have 
been pronounced had the defendant’s proofs 
been submitted and considered at the hear- 
ing. 

A final decree, which is clearly right upon 
a full consideration of the whole case. will 
not be set aside merely toafford the defend- 
antan opportunity to be heard on final 
hearing. 

A deed which is fraudulent in fact as against 
creditors may be avoided by subsequent as 
well as antecedent creditors. 


*- 
~~ 
. 


On petition to open a final decree on 
the ground of surprise and merits, and 
proofs taken. 

Mr. Nelson Runyon for petitioner. 

Mr. A. Zabriskie for complainant. 
A perfect 


* * * 


Tae Vice-CHANceELLor : 
case of surprise is shown. 
Do the proofs show a good defence? 
The defendant's proofs are now before 
the Court. No further evidence has 
been taken. If upon a full considera- 
tion of all the evidence, it now appears, 
had the defendant's proof been before 
the court when the case was heard 
originally, the same judgment would 
have been pronounced, then it is obvi- 
ous no injustice has been done, and the 
decree should stand. The court should 
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opening the decree merely to give the 
defendants an opportunity to be heard, 
if it is now plain that at the end of the 
delay that that course will cause pre- 
cisely the same result must be reached. 

The complainant is a judgment cred- 
itor of one of the defendants, and seeks 
by this suit to have his judgment charg- 
ed upon certain lands held by the oth- 
er, on the ground that the title was put 
in the other by the judgment debtor 
for the purpose of defrauding his cred- 
itors. The defendants are husband and 
wife. The proofs produced by the 
complainant, standing unopposed,make 
a perfect case. They put in the mouth 
of both defendants admissions that the 
lands in question were conveyed to the 
wife to save them from the husband's 
creditors, and show confessions from 
the husband that he fled from a neigh- 
boring State here to elude his credit- 
ors. They also show that the husband, 
after he became insolvent, fabricated 
an account on his books, in favor of 
his wife, by which she was represented 
to be his largest creditor. Looking 
simply at the complainant's proof, the 
decree now assailed is unquestionably 
right. The wife's title was a mere fraud- 
ulent cover. Is their force materially 
changed or impaired by the defend- 
ant’s proofs ? 

The wife claims to have received 
considerable sums of money from the 
estates of her father and mother, who 
were residents of England and died 
there, and further that a part of this 





not go through the idle ceremony of 





money was used by her husband in the 
















Wag? 
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purchase of the lands in controversy. 
These moneys were sent directly to the 
husband, and the wife thinks by drafts 
payable to him. She insists that they 
were her separate property, and as 
such, she had a right to make any use 
or disposition of them she thought 
proper. She admits that as they were 
received her husband took them and 
invested them in his business with her 
consent, but she also says it was un- 
derstood between them that when he 
saw a good opportunity he was to in- 
vest them for her. Such arrangements 
are not entitled to much favor in equity 
for it seldom happens that the, proper 
opportunity for the investment occurs, 
until after the husband has obtained 
all the credit his ostensible ownership 
of his wife’s property can give him,and 
until his creditors are about to resort 
to legal means to compel him to pay 
his debts. He is usually permitted to 
hold himself out to the world as owner 
for the purpose of contracting debts, 
but she generally stepsin and attempts 
to take on the ownership just in time 
to reserve the property from her hus- 
band’s creditors. Whether the par- 
ties actually intend deception or not, 
that is the natural effect of their con- 
duct, and they should, on general prin- 
ciples, he held responsible for the nat- 
ural consequences of their conduct. 
The husband in this case madv the 
bargain for the lands, raised the money 
and paid it, and did every other act 
that was done in negotiating and com- 
pleting the purchase. The wife was 
not present. He alone knows how the 
money was obtained and whose it was. 
The wife had nothing whatever to do 
with the purchase and is absolutely 
without the least personal knowledge 
respecting it. She has been examined 
as a witness, but he has not. She says 
her husband told her her money was 





used, and she refers to his booka to 
confirm his statements, but admits she 
knows nothing except what she has 
derived from her husband and his books. 
The law does not permit him to make 
evidence for his wife in this way. His 
books were not proved so as to be evi- 
dence in any case (Cole v. Anderson, 3 
Hal. 68) and if they had been they 
were incompetent, as against the com- 
plainant, to show whose money was 
used. Inslee v. Prall, 1 Dutch. 666. 
All the wife’s statements respecting 
whose money was used are without the 
slightest force as evidence ; she simply 
tells what she was told, not what she 
knows herself. The husband's answer 
on this point, is evidence, an answer 
under oath having been required by the 
bill, but its force is completely over- 
come by the admissions proved against 
a> * 

But it is insisted, even if it be found 
that the lands in question were paid 
for with the husband's money, the com- 
plainant is not in position to assail the 
wife's title successfully, his judgment 
being founded on a debt incurred after 
she acquired title. The complainant - 
became a creditor of the husband in 
1869. That debt, he swears, remains 
un,aid, and in this he is uncontradict- 
ed. His judgment is founded on adebt 
contracted in 1871. The deeds to the 
wife were made in 1870. According 
to the complainant's proofs the hus- 
band procured the lands to be convey- 
ed to his wife, after he became insol- 
vent, with design to save his property 
from his creditors. This rendered the 
deeds fraudulent in fact, and voidable 
by either antecedent or subsequent 
creditors. Cook v. Johnson, 1 Beas. 
54; Belford v. Crane, 1 C. E. Green 
271; Ridgway v. Underwood, 4 Wash. 
C. C. R. 187. There are authorities 
which hold, that a subsequent creditor 











may impeach a voluntary conveyance 
simply on the ground that it was exe- 
cuted in fraud of antecedent creditors, 
but in that case he is bound to show 
that some of the antecedent debts still 
remain unpaid. Hunt on Fraud, Con. 
52; 1 Am. L. Cas. 41; Spirett v. Wil- 
lows, 3 D.-G., J. and S. 292; Freeman 
v. Pope, 9 L. R. Eq. Cas. 205; S. C., 
5 L. R. Ch. Ap. 536. 

The main facts on which the com- 
plainant’s right to relief rests are not 
disproved, or their force impaired in 
any material point by the defendant's 
proofs. Their defence is without merit ; 
the order to show cause must, there- 
fore, he discherged with costs. 





HUSBAND AND WIFE—GIFT OF 
ESTATE—DESERTION. 





Black v. Black. 
[October Term, 1878. } 


1. Agift by a wife to her husband is good 
provided it be voluntary and not the result 
of his craft or power. 

When a husband receives money belong- 
ing to his wife, the law presumes he re- 
ceives it for her use, and she may recover 
on the strength of this presumption unless 
he produces proof to rebut it. 

3. A wife’s money, expended by herself, or 
under her, direction, on her husband’s land, 
or in any other way for his use and benefit, 
in the absence of an agreement to repay, 
will be regarded as a gift. 

4. Agift byawife to her husband may be 

proved by circumstances. 

Where a wife expends her money on the 
lands of her husband in improving and 
adorning his home, equity will. imply, inde- 
pendent of anything in the nature of a con- 
tract or promise, thatshe did so pursuant 
to an understanding that she was to be per- 
mitted to enjoy the benefits flowing from 
her expenditure, and if he wrongfully 
drives her from his house, equity will give 
her relief. 

6. A wife must live with her husband and 
make his home hers and give him her ser- 

' yiees, unless she can show that he has done 


ts 
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something which relieves her from her duty 
to him. 

7. To justify a decree of separation, actual, 
physical violence need not be proved, but 
it must be shown there is reasonable ground 
to believe that if the husband is allowed to 
retain his power over his wife, and she is 
compelled to remain subject to him, her 
life or health will be endangertd. 

8. Evidence must be weighed according to 
the means and opportunities of knowledge 
of the witnesses of the facts whereof they 
testify. 

9. A wife, who causelessly deserts her hus- 
band, is not entitled to the aid of a court of 
equity in getting possession of such chat- 
tels as she has contributed to the furnish- 
ing and adornment of her husband’s house. 

10. Equity will not lend its aid to the canse- 
less disruption of family relations, or coun- 
tenance unjustifiable disregard of the obli- 
gations of the marriage contract. 

On final hearing on bill, answer and 
proofs. [The opinion states the facts. } 
Mr. S. D. Dillaye for complainant. 
Mr. G. 8. Cannon and Mr. James 


Wilson for defendant. 

Tue Vice-Cuance.tor: This is asuit 
by a wife against ber husband to es- 
tablish certain property rights. It is 
purely a property suit; she asks nei- 
ther an absolute or limited divorce, nor 
that her right to be supported shall be 
answered to her by the decree of this 
court, but simply that her legal right 
to certain chattels and debts, and her 
equitable right to be compensated for 
the loss of certain rights and privileges, 
belonging to her as a wife, and of which 
she has been wrongfully deprived,shall 
be vindicated and enforced. She 
grounds her action on four distinct 
claims: First, for money expended by 
her in erecting buildings on the defend- 
ant’s land. Second. for certain chattels 
belonging to her which are in her hus- 
band's possession and use, and wliich 
he refuses to surrender to her. Third, 
for money belonging to her, which the 
defendant has appropriated to his own 





= 
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use, contrary to her will. And, fourth, 
for money lent by her to him. The 
money value of her several claims, ac- 
cording to her estimate, is over 
$35,000. 

The parties were married in Novem- 
ber, 1859, in the city of Philadelphia 
where the complainant then resided 
with her parents, and soon thereafter 
she came to live with her husband on 
his farm in Burlington County. They 
continued to live there until the twenty- 
eighth day of October, 1874, when the 
complainant says ‘‘ she was constrained 
by her husband's outrageous conduct, 
and long continued ill-treatment and 
cruelty, culminuting in infamous accu- 
sations, to leave his house and separate 
himself forever from him.” Three chil- 
dren were born unto them, the eldest 
now being about eighteen years of age 
and the younger thirteen. The com 
plainants’ father, who was a gentleman 
of large wealth, died in July, 1872, 
leaving a will, by which he gave her 
$50,000, absolutely, and also the in- 
come for her life of over $200,000 more. 
By the death of the defendant’s father, 
which also occurred in July, 1872, he 
acquired an estate, which the complain- 
ant, in her bill, estimates at about 
$50,000. 

It is not disputed that the complain- 
ant, soon after the death of her father, 
expended, of her own moneys, in re- 
building and beautifying the dwelling- 
house on her husband's farm, and in 
erecting a new stable, over $20,000, 
and that she subsequently purchased 
many costly articles of household fur- 
niture aud placed them in the house, 
and one or two carriages and other ar- 
ticlesof luxury, and brought them upon 
the farm. ‘The expenditures, both on 
the buildings and fur other purposes, 
were much more extravagant than the 
defendant would have made or his 





means warranted. She says, in ber 
bill, she made them to furnish a home 
for herself, her husband and _ her chil- 
dren for life, and in her testimony she 
twice declares her purpose in making 
them to provide a home for herself and 
her children. The* proof shows, very 
clearly, that the project of rebuilding 
the house originated with her even be- 
fore her father’s death, and that she 
set about carrying it out soon after she 
came into possession of her share of his 
wealth. Her husband was quite con- 
tent to live in the old house. It was 
natural he should be. It was a large, 
substantial, well preserved structure, 
quite equal if not superior to the best 
farm-houses in that part of the State ; 
it was the place of his birth, his home, 
and had been the home of his father 
and his mother. It was natural thata 
mun reared upon a farm, of plain tastes 
and thrifty babits, and with the strong 
attachment to the home of his youth 
common to our nature, should regard 
any project looking towards the de- 
molition of the old house, aslittle short 
of a wasteful desecration. The recon- 
struction of the house was undertaken 
by the complainant with the distinct 
understanding that the defendant 
would contribute nothing, and that she 
must pay the whole cost. She says it 
was agreed before the work was com- 
menced that she was to pay for all of 
it, and she admits that $4,000 of the 
money she used, she borrowed of the 
defendant, and the evidence shows that 
she returned a security, in payment of 
this loan, after she left him. It is not 
pretended that her outlay was made 
under a promise, or even in expecta- 
tion uf repayment, but, on the vontra- 
ry, it clearly appears she hal no such 
expectation or desire. She wanted to 
live in a house which in its costs and 


luxurious appointments should corres. 













pond with her fortune, and sbe obvi- 
ously spent her money to gratify that 
desire, and without the least expecta- 
tion or wish of creating a liability 
against her husband ; nor did he sup- 
pose in permitting her to gratify her 
pride he was incurring a liability which 
might sweep away his whole inherit- 
ance. 

Stripped of all mere rhetorical exag- 
geration or aggravation, the equity 
presented by the bill under the first 
head, may be thus summarized: The 
complainant, believing that her hus- 
band would treat her, during their 
joint lives, with .the kindness and af- 
fection which a faithful wife has a 
right to receive from her husband, has 
expended a large sum of money on her 
husband's land, with his approbation, 
in making a beautiful and attractive 
home for their joint occupation and en- 
joyment; but he, after securing the 
benefit of her large outlay, has in fla- 
grant violation of her conjugal rights, 
by cruel and brutal treatment, driven 
her from his home and compelled her 
to seek safety by separating herself 
from him, and has thus wantonly de- 
prived her of all her pleasure and hap- 
piness which she made her outlay to 
secure. 

It is clear, I think, so long as she 
continued to live with her husband, 
and to participate in the enjoyment of 
the luxury and splendor her wealth 
had brougbt about them, she was not 
in position to set up any claim against 
him. She was then receiving all she 
desired to gain by her outlay. She 
gave her money to purchase a home, 
not for herself alone, but for her hus- 
band and her children, and while she 
continued a member of his family and 
received the consideration due to her 
as a wife and a mother, she was in the 
full enjoyment of the full measure of 
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her rights. Neither injustice or mor- 
als could she ask anything more. Her 
expenditures were a gift to her hus- 
band. She voluntarily incorporated 
her property into his, so that hers 
lost its distinctive character and indi- 
viduality, and became an indissoluble 
part of his. She sunk or merged hers 
into his and thereby made it his. Her 
purposes are seen in her acts, and they 
spoke as plainly and forcibly as any 
words she could have spoken or writ- 
ten. 

There can be no doubt that a wife 
may give a part, or the whole of her 
separate estate to her husband, and 
thus invest him with a perfect title, but 
the courts, in consequence of his great 
influence over her, always look upon 
such transactions with watchfulness, 
and require the husband, when he sets 
up a title founded on a gift from his 
wife, to show, by full proof, that her 
act was free and voluntary, and not the 
result of his craft or power. Clancey 
on Mar. Wom., 347. When a husband 
receives money belonging to his wife, 
the law presumes he receives it for 
her use, and if he denies that he is li- 
able, the mere fact that he received it, 
casts upon him the burden of showing 
that he has appropriated it according 
to her direction, or that she gave it to 
him. This is the rule in respect to 
the corpus or principal; a different 
rule prevails as to interest or income. 
If he receives interest or income and 
spends it with her knowledge and with- 
out objection, a gift will be presumed 
from her acquiescence. Horner v. 
Webster, 4 Vroom, 406, Hurney v. 
Phillips, 50 Penn. St. 328 ; Clancey on 
Mar. Wom. 353. Money received by a 
husband for his wife, and expended by 
him under her direction, on his land, in 
improving the home of the family, can- 








not be recovered by the wife. Her di- 
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' They were made with his consent; he 





rection to expend it on his property 
constitutes a gift to him, and cuts off 
all right, either legal or equitable, to 
reclaim the money or demand an ac- 
count. Johnston v. Johnston’s Admr. 
81 Penn. St. 450. An appropriation 
by a wife herself, of her separate 
property, to the use and benefit of her 
husband, in the absence of an agree- 
ment to repay, or any circumstances 
from which such an agreement can be 
inferred, will not create the relation of 
debtor and creditor, nor render the 
husband liable to account. Edelin v. 
Edelin, 11 Md. 420. Though no words 
of gift be spoken, a gift by a wife to 
her husband may be shown, by the 
very nature of the transaction, or ap- 
pear from the attending circumstan- 
ees. Hanford v. Bockee, 5C. E. Green 
106. If a wife should, voluntarily, ac- 
cept a bond, payable to her husband, 
for her share of her father's estate, 
and then pass it to him, though she 
did not utter 4 word indicating her 
purpose, the circumstances would, 
most unequivocally, show a gift. Vree- 
land v. Vreeland’s Admr., 1 C. E. 
Green 521 The court will not, in 
transactions between husband and 
wife, infer an equitable assumpsit con- 
trary to their manifest understanding. 
Clinton v. Hooper, 1 Ves. 188. 

But a decision which regards the 
complainant's expenditures asa gift, 
does not, in my judgment, settle the 
question of the defendant's liability. 


could have prevented their being 
made if he had willed to do so. He 
knew the motives and purposes which 
controlled tue complainant and what 
were her hopes and expectations. His 
house was her home; she had a right 
to dwell there and make it the scene of 
her greatest usefulness, honor and 
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was to make his home beautiful and at- 
tractive for their joint enjoyment, and 
he accepted her gift on a well under- 
stood condition that he would accord 
to her the full measure of her rights 
and privileges as his wife. The: inti- 
macy and unity of their relation would 
necessarily give rise to such an under- 
standing. She had a right to believe, 
independent of anything in the nature 
of a contract or promise, that she 
would always be permitted, freely, to 
enjoy with him all the benefits flowing 
from any expenditure she made to in- 
crease the comfort and luxury of his 
home. He has no right to defeat or dis- 
appoint these expectations and hence if 
it be true that he has causelessly driven 
her from his home and compelled ber 
to seek safety in flight, I think bis con- 
duct exhibits a case of grievous wrong, 
which calls loudly for redress, and 
which this court, in the exercise of its 
undoubted power, is bound to give. 
The question then presented by this 
branch of the case is this: Was the 
complainant justified in separating her- 
self from her nusband? The justifica- 
tion she offers is cruelty. She must 
show a case of extreme cruelty, such as 
would entitle her to a decree of sepa- 
ration. The courts can know no mid- 
dle ground ; a wife must live with her 
husband, make his home hers, and 
give him her society and services, un- 
less she can show reasons, valid in law, 
relieving her from her duty to him. 
To justify a divorce a mensa et thoro 
actual physical violence need not. be 
proved, but such conduct, by the hus- 
band, must be shown as will justify the 
court in believing that if he is allowed 
to retain his power over his wife, she is 
compelled to remain subject to him, 
her life or her health will be endanger- 
ed, or that he will render her life one 





chappiness, He knew that her object 
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edness as to incapacitate her to dis-|forturate people, have been examined, 
charge the duties of a wife. Close v.|and they uniformly testify they never 
Close, 10 C. E. Green 529; English v. | saw anything approaching cruelty, or 
English, 12 C. E. Green 585. Slight | even unkindness in the conduct of the 
violence, by a husband who has evince-| defendant towards the complainant, 
ed a hatred, almost diabolicn], against |and with a single exception they also 
his wife in attempting to blast her repu-|say they never heard her make any 
tation by fabricating a charge of|complaint against her husband. The 
adultery against her, has been deemed | family physician, however, says it was 
sufficient. Graecen v. Graecen, 1|qnite a common thing for the complain- 
Green's Ch. 459; Thomas v. Thomas,|ant to complain of her husband, that 
5 C. E. Green 97. Any husband whose|she never made any distinct charge 
sense of decency and justice is so/jagainst him except that he used abusive 
completely destroyed as to be able, de- | language, but what it was, or why she 
liberately, to set on foot a scheme to| denominated it abusive she did not ex- 
fasten upon his wife a false charge of| plain. The defendant admits that he 
adultery, is, in my estimation, capable | has frequently expostulated with her, 
of doing anything a cruel heart can de-|in very strong terms, against what 
sire or a brutal mind invent, and any | he thought were gross improprieties of 
woman whose life must be spent in the|conduct. Whether what he said by 
seclusion of his home, and whose per-|way of remonstrance she esteemed 
son is subject to his power, occupies a| abusive, or he actually hurled at her 
position of such constant and extreme | vile epithets, which she could not hear 
danger as to have a right to the pro-| from his lips without believing that his 
tection of the law whenever sbe de-| heart was turned against her, or he 
mands it. |merely reproved her, with becoming 
The proof in support of the charge| gentleness, for some frivolous fault, 
of cruelty comes from the mouth of | her testimony neither tells nor shows. 
the complainant alone and is of the | As the case now stands her judgment, 
most meagre character. She says she |as to what constitutes cruelty by the 
left because her husband abused and | use of abusive language, must be ac- 
ill treatel her; that his ill-treatment | cepted as conclusive, or the charge of 
generally consisted in the use of coarse | cruelty, so far as it rests upon her evi- 
and profane language, and that on two| dence, must be held not proved. It is 
occasions he struck her. The blows | needless to say her judgment cannot 
are strongly denie | by the defendant. | be accepted. 
A person, whom the complainant says | But the most weighty evidence on this 
was present when one of them was| point, in the opinion of the counsel of 
given and saw it swears he saw noth-| the complainant, remains to be consid- 
ing of the kind and that although he|ered. It is a letter alleged to have 
was frequently with the complainant, | been written by the defendant to his 
and conversed with her familiarily, she | wife, and sent to one of her male ac- 
never uttered a word of complaint quaintances, and by Lim given to the 
against her husband. On the part of | complainant. It is not necessary to 
the defendant the servants of the! state its contents. It is enough to say 
family and several persons who lived on|it is revoltingly obscene and could 
terms of social intimacy with these un- | only have proceeded from a very cor 
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rupt and filthy mind. Notaing proceed- 
ing from the heart of a husband, sim- 
ply in the form of words, could be 
more cruelly brutal to a refined or vir- 
tuous wife. If the defendant wrote it, 
and the complainant left him in conse- 
quence of the wounds and anguish it 
produced, I am not prepared to say 
she was not fully justified. But it is 
certain she did not. She did not leave 
under sudden provocation, but pursu- 
ant to a purpose long cherished and 
frequently expressed. She does not 
pretend that the letter provoked the 
separation; in fact, it is quite certain 
at the time she left she had neither 
seen nor heard of it. Neither before, 


nor at the time she left, did she ever 
speak of the letter to the defendant, 
or to any other person, and on the 
morning when she left she asked the 
defendant to kiss her and permitted 


him to do so. If she was not wholly 
insensible to emotions of scorn and in- 
dignation, she would never have sub- 
mitted to the indignity of a kiss from 
the man whom she believed guilty of 
such an unmanly attempt to insult 
and humiliate her nor do I believe the 
defendant wrote the letter. [The Vice 
Chancellor goes on to state his reasons 
for this belief, and why the opinions of 
the expert witnesses to the contrary 
do not “ afford a safe foundation for a 
judicial decision,” citing Gurney v. 
Langland, 5 Barn. and Ald. 185; Doe 
v. Suckermore, 5 Ad. and El. 751; 1 
Greeulf’s Ev. s. 580 N. 2; Stark. Ev. 
173, Note 3.] In my judgment the 
complainant's separation from her hus- 
band was causeless : it was, in fact, a 
wrongful desertion. She must, there. 
fore, be held to have voluntarily and 
causelessly deprived herself of the 
rights and privileges for which she is 
now seeking compensation. Her first 
claim must, therefore, be denied, 





This conclusion practically disposes 
of her second claim. She asks a de- 
cree compelling her husband to sur- 
render into her possession certain 
chattels, which she has contributed to 
the general stock used at his home for 
the use and enjoyment of the family, 
because he has wrongfully driven her 
from his house. A case thus made up, 
combining strict legal right with an 
unconscionable violation of conjugal 
duty, would undoubtedly give an in- 
disputable right to redress. But she 
has no such case; she is the person 
who is in the wrong, who has been un- 
faithful to conjugal duty, and upon 
whose head rests the shame of destroy- 
ing ahome. Her case stands on her 
legal right alone. She has that, but it 
is all. In my view the defendant has 
failed to show a title by gift. It has 
already been decided in this very case, 
11 C. E. Green 296, that a mere legal 
right, existing in the hands of a faith- 
less wife, who has causelessly deserted 
her husband, is not sufficient to induce 
this court to put its power in motion 
to help her. The answer originally 
filed in this case,did not deny the aver- 
ments of the bill as to the complain- 
ant’s title to a partof the chattels now 
claimed, and thereupon a motion was 
made on her behalf for an order direct- 
ing their surrender. In deciding that 
application the Chancellor said: “This 
motion must necessarily be based on 
the broad ground that a married wo- 
man is, without regard to circumstan- 
ces entitled to the aid of equity to ob- 
tain possession of her property when 
itis withheld from her by her hus- 
band; and further, that if she chooses 
to abandon her husband's _ house, 
though she may be actuated by ca- 
price merely, or even by a worse mo- 
tive, she has, by virtue of her legal 
right alone, a claim upon a court of 
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equity to its aid in obtaining possession 
of that property, even though it be 
household furniture which, up to the 
time of her departure, was in the joint 
use of her husband and herself in their 
household, and is still in his possession 
in the use of the family. A decent re- 
gard for the interests of society would 
forbid the court from entertaining such 
& proposition. Equity will not lend 
its aid to the causeless disruption of 
family relations,or countenance the un- 
justifiable disregard of the obligations 
of the marriage contract. They there- 
fore, who come into this court for re- 
lief in such cases, must not only come 
with clean hands, but must show a 
reason valid in conscience as well as a 
legal right, for the assistance which 
they seek.” These views command 
my hearty assent. They rest on ob- 
vious considerations of justice and 
sound policy. It was long ago declar- 
ed that a wife who deserts her husband 
to enjoy the society of a paramour, 
would, on account of her misconduct, 
be refused the aid of a court of equity 
against her husband, in respect to her 
separate estate, which, under other 
circumstances, she would have a right 
toclaim. Leev. Lee, 2 Dick. 806, 
Clancey on Mar. Wom. 354. If the 
complainant's legal right is sufficient, 
notwithstanding her desertion, to en- 
title her to the aid of this court, she 
would in legal theory at least, upon 
the same ground, be entitled to the 
same aid even if she was living ina 
state of openadultery. In refusing to 
aid the complainant no question of le- 
gal right is determined, on the con- 
trary her legal right is admitted. She 
may perhaps, have. such complete do- 
minion over the chattels in controversy 
as to be able to invest her vendee with 
4, title which her husband cannot suc- 
cessfully resist in a court of law. 





Houston v. Clark, 50 N. Hamp. 482; 
Jones v. Jones, 19 Iowa 242. But she 
is repulsed simply becanse her desire 
to sue, if not her right of action, 
flows directly from her own wrongful 
act. She wants her husband to give 
up the property which she has con- 
tributed to their home because she has 
deserted him. Because she has taken 
herself away she wants to take her 
property also. Her suit is the sequence 
of her desertion ; if there had been no 
desertion there would have been no 
suit. She asks the court to help in her 
wrong. Such a suitor, with such a 
case, has no right, in my judgment, to 
the aid of this court. 

Her third claim, which is a demand 
for money alleged to have been wrong- 
fully appropriated by her husband, 
stands on an entirely different policy. 
If it is true that he has appropriated 
to his own use moneys which she gave 
him to deposit in bank to her credit, or 
if he has refused to pay over to her 
monyes which he has received for her 
use, she is entitled to relief. She never 
consented that he should have the use 
or enjoyment of such moneys, and if 
he has kept them or used them, con- 
trary to her express direction, his con- 
duct was both inequitable and dishon- 
est. But the evidence utterly fails to 
establish the truth of this claim. * * 

The remaining claim, that for bor- 
rowed money, I think must be sustain- 
ed. Itis evidenced by three promis- 
sory notes. ‘The defence interposed to 
it is, in my view, without substance or 
merit. The defendant admits that he 
borrowed the money and that he has 
not paid it, but says about two weeks 
before the complainant left him, she 
and he had a settlement; that on its 
conclusion she asked him for $30, 
which he refused to give her; that she 
then said he would not be bothered 
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with her much longer, and that he then 
said that he wanted her to remember 
she had certain cbligations of his, to 
which she replied at once she would 
return them to him, and that thereup- 
on he wrote, ou an old letter envelope, 
a receipt or release, whereby she re- 
nounced and gave up all claims she 
held against him, and requested her to 
sign it. She at first refused, saying 
she had not time—she was ready to go 
to the depot to take a train-—but upon 
his repeating his request, saying he 
would like her to sign it, she stepped 
to the table and signed it. So far as 
the evidence gives us any light, her act 
was without reason or motive, a mere 
rash or foolish freak. She had already 
finally determined to leave her husband 
and he knew it; there had been no 
previous talk or negotiation upon the 


_ subject, nor, so far as appears, had she 


ever thought of it before. All we 
know is that he reminds her that she 
holds constant obligations against him, 
she at once says she will return them, 
and without giving her the slightest 
opportunity to retreat or even to get a 
clear comprehension of her act, he at- 
tempts to fasten her by a very broad 
written surrender. His urgency and 
her precipitancy, and the utter absence 
of anything like a sensible motive, ora 
reasonable consideration for her act, I 
think must leave it, in judicial estima- 
tion, without the slightest force or ef- 
ficacy. The complainant is entitled to 
a decree for the amount due on the 
three notes given by the defendant to 
her. 

A decree in conformity to the fore- 
going views will be advised. Neither 
party is entitled to costs. When the 
character of the complainant's claims, 
and the motives which prompted her 
to prefer them by suit, are considered, 
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it is obvious she is in no plight to ask 
to be indemnified against the coste of 
the litigation. 





DIVORCE FOR ADULTERY. 





Black v. Black. 
{October Term, 1878.] 

1. A wife will never suffer her person to be. 
debauched until her affections are corrupt- 
ed, 

2. To prove adultery by circumstances a 
criminal desire and an opportunity to grat- 
ify it, must be shown. Where these both 
concur guilt is presumed. 

. Criminal desires may be inferred from 
strong expressions of attachment, stolen in- 
terviews and a clandestine correspondence. 
A suit for divorce for adultery, the 

husband being the complainant. On 

final hearing on bill, answer and proofs. 
Messrs. G. S. Cannon and James 

Wilson for complainant. 

Mr. 8S. D. Dillaye for defendant. 


Tue Vice-Cuancettor: A _ single 
question need be considered: Can the 
evidence given in support of any one of 
the charges be believed? A guilty love 
generally precedes adultery. A wife 
never commits it until after she is de- 
praved in mind and heart. The affec- 
tions must be debauched before she 
will allow her person to be. In cases 
of this class, where infidelity is charg- 
ed against a wife, it is always import- 
ant to enquire, whether the evidence 
shows she has so far suffered herself to 
be alienated from her husband as to al- 
low a criminal love or desire for anoth- 
er man to enter her heart. If such a 
passion has found a dwelling there, 
proof which would otherwise be scarce- 
ly sufficient to raise a passing cloud of 
suspicion will possess a most convine- 
ing force. A guilty attachment is shown 
conclusively in this case. Four of the 
defendant's letters to one of her illicit 


~ 
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lovers are in evidence. Their authen- 
ticity is indisputed. [A few extracts 
are quoted by the Vice-Chancellor, and 
he proceeds : | 

A wife who can give utterance to 
such sentiments and desires, to a man 
not ber husband, needs only a slight 
opportunity to complete her degrada- 
tion. In mind and heart she is already 
thoroughly defiled, and all she needs 
to complete her dishonor is an oppor 
tunity to surrender her body to the 
lustful embrace of a paramour. It is 
clearly shown that the defendant has 
enjoyed frequent opportunities to sati 
ate her guilty desires with both of her 
lovers. Her letters give evidence that 
she had had such an opportunity with 
one of them. Itis found in this sen- 
tence: “Only think how long it has 
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strongly to strengthen the conviction 
that she is guilty. She has suffered 
herself, notwithstanding the fact that 
she has put herself in a defensive atti- 
tude to stand absolutely undefended, 
by anything in the nature of testimony, 
against a vast mass of evidence impnt- 
ing to her acts of open lewdness and 
the most shocking indecency. One of 
the persons with whom she is charged 
to have held criminal relations has, 
during the whole period this suit has 
been pending, been constantly within 
the reach of the process of this court ; 
and yet, so far as appears, she has nev- 
er made the slightest effort to procure 
his evidence. I believe she could easily 
have procured the testimony of the 
other if she had really desired it. Her 





failure to produce either of these wit- 


been since I have had any time at all) nesses evinces, I think, a consciousness 
with you.” There can be no doubt ber | of guilt so deep as to have produced a 
criminal desires were reciprocated by | feeling of helplessness. Some of the 
her paramours. From one of them she ‘acts proved against her are too inde- 
says she had received a dear letter, | cent and shameless to have been com- 
which she read many times before com-| mitted by any creature, not of the low- 


mitting it to the flames. Both her act | 
in burning and her confession show | 
the true nature of their relations and | 
the condition of their minds and hearts. | 
In proving adultery by cireumstan- | 


ces two facts must be established: a 


| 
| 
| 
| 


criminal disposition or desire in the 


mind of both the defendant and her | 
particeps criminis, and an opportunity | 
to When both 
these are shown guilt is necessarily in- 
ferred. Buckmans v. Buckmans, 1 C. 
E. Green 143 ; 2 Bish. M. and D., $619. 


Proof that the parties have carried on 


commit the crime. 


| 
a elandextine correspondence, made | 
strong expressions of attachment and’ 
held secret interviews, will farnish very 
strong evidence of criminal inclinations 
and desires. 2 Bish. M. and D. $616. 

The manner in which the defendant 
has conducted her defence tends very 





est order of pi ostitutes. 

Absolute divorce granted, 
PROBATE OF WILL IN A FOR- 
EIGN STATE. 

Porter, etal., Executors v. Prall. 


{October Term, 1878. ] 


A probate of a will in Pennsylvania does not 
qualify a complainant executor to bring an 
action in this State, notwithstanding the 
will is also recorded in this state. 

2il1 to foreclose. The complainants, 

Porterand the Fidelity Insurance Trust 

and Safe Deposit Company of Phila- 

delphia, executors of Charles Macales- 
ter, deceased, late of Philadelphia, filed 

a bill to foreclose a mortgage on land 

in Burlington County given by the de- 

fendant Macalester. By their bill they 
state that they have proved the will in 
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Pennsylvania, ete., that they have filed 
a true copy of the will duly exemplified 
in the Surrogate's office of Burlington 
County, but no letters testamentary 
have been issued to them in this State. 
The defendant in his answer sets up 
that the complainant company is not, 
because it is a corporation aggregate, 
capable of being an executor ; and that 
if it be conceded that it is capable, the 
complainants are not authorized by the 
laws of the State to bring this suit. On 
final hearing on pleadings and proofs. 

Mr. . S. Cannon for complainant. 

Mr. James Buchanan for defendant, 


Tue Cuancettor: It is not necessa- 
ry to consider the question of capacity. 
It is clear that the probate granted in 
Pennsylvania does not qualify the com- 
plainant to bring this action. Clymer 
v. Jumes, (I. H. Williamson, Chancel- 
lor) Oct., 1824 ; Peiletrean v. Rathbone, 
Saxe 331; Normand’s Administrator 
v. Grognard, 1 C. E. Green 425; Sto- 
ry’s Confl. of Laws, §513. 

The complainants, however, insist that 
in as much as the will is recorded in 
this State the complainants may main- 
tain this suit without having obtained 
letters testamentary here. This is an 
error. The provision of the 24th sec- 
tion of the Orphan's Court act (Rev.,p. 
757) that the record of a foreign will 
admitted to probate by exemplification 
as provided in that act and duly certi- 
fied copies thereof shall be evidence in 
the same manner, and have the same 
force and effect in all courts of law and 
equity as such record or copies would 
have if the will had been proved in the 
usual manner under the laws of this 
State, cited and relied upon on the 
hearing, manifestly gives nu support to 
the position. 

Bill dismissed. 
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PRACTICE—RECEIVER— FRAUD. 


| Probasco, Sr. v. Probasco, Jr., etal. 


{October Term, 1878.} 

On bill for relief and motion-for ap- 
pointment of receiver. The complain- 
ant filed the bill to set aside, on the 
ground that they were fraudulently ob- 
tained from him,two instruments of writ- 
ing made by him by which he conveyed 
to his children all his property, reserv- 
ing to himself only the use of one of his 
houses for life, and an annuity of $1200 
for his life charged on his real estate. 
The property is valued at $45,000. The 
bill charges that the children have di- 
vided his personal property, amount- 
ing to $35,000, between them; that 
they refuse to pay the annuity, and 
have left him to charity for the neces- 
saries of life. The defendants insist 
that a receiver should not be appointed 
before the filing of the answer. An in- 
junction granted as so modified, per- 
mits the defendants’ solicitor to collect 
the rents of the real property, but re- 
quires him to hold them subject to the 
order of this Court. 

Mr. R. 8S. Kuhl, for motion. 

Mr. G. A. Allen, contra. 


THe Cuancettor: It would be a re- 
proach to the administration of justice 
if the defendants were permitted to 
punish the complainant for seeking re- 
lief against them by withholding from 
him the annuity which is his only 
means of support. They might thus 
through his necessities compel him to 
abandon his suit, however meritorious, 
and to submit to wrong, however fla- 
grant. * * It is admitted that the 
defendants have not paid the annuity 
since the commencement of this suit, 
nor do they question their liability to 
pay it. The rents from the real prop- 
erty will be ordered to be paid over to 











the complainant, and unless the de- 
fendants without delay pay to him the 
balance of the amount of the arrears of 
the annuity after applying the rents 
thereto, a receiver will be appointed. 
It is the manifest duty of the court to 
protect the complainant in the premi- 
ses. At the same time it will not dis- 
regard the rights of the defendants by 
condemning them unheard. They have 
all the complainants’ estate. If the 
iustruments under which they claim it 
were indeed fairly obtained, they are 
undeniably bound to pay the annuity, 
and under the circumstances it is but 
simple and obvious justice (not to speak 
of their filial duty) to require them to 
pay it during this litigation. The mo- 
tion for a receiver will therefore stand 
over. 





SHERIFFS’ FEES—25 PER CENT. 





American Ins. Co., v. Andrew. 
[October Term, 1878.1 


The repeal of the Bankrupt Act, absolutely 
repealed the act of March 14th, 1871, as 
to the twenty-five per centum additional al- 
lowed sheriffs. 


Motion for retaxation of Sheriff's ex- 
ecution fees. 

Mr. F. H. Howell for complainant. 

Mr. W. 8S. Whitehead for sheriff. 


Tue Cuancettor: The fees in ques- 
tion are claimed for services rendered 
since the first of September, 1878. The 
Sheriff by whom they were rendered 
was in office when the act of March 
6th, 1877 (Laws 1877, p. 49) took ef- 
fect. The act of March 14, 1871 (Rev. 
p. 410) by its second section provided, 
that from and after the passage of the 
act twenty-five per centum additional in 
each case should be allowed to the 
Sheriffs of the several counties for all 
services to be by them performed; pro- 
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only continue in force during such 
time as the act of Congress, commonly 
known as the Bankrupt Act, should re- 
main in effect. By the act of 1877 the 
act of 1871 was “ repealed, made void 
and of no effect,” with a proviso that the 
repealer should not affect or in any- 
wise interfere with the fees of any 
Sheriff of any county who might be in 
office when the repealer took effect. 
The act of 1871 was thus put out of 
existence, except so far as fees of Sher- 
iffs then ir office was concerned. As 
to them it was not repealed. But when 
the repeal of the bankrupt law took ef- 
fect, the act of 1871 expired by its own 
limitation, and from that time ceased 
to exist as to all Sheriffs. The position 
that the legislature designed by the 
proviso of the act of 1877 not only to 
exempt Sheriffs then in office from the 
operation of the repealer, but also to 
continue to them during their entire 
terms the bevefit of the twenty-five per 
cent. cannot be maintained. They 
manifestly never intended the former. 
Their meaning in the legislation under 
consideration appears to be tov plain 
to admit of any construction except 
such as the language obviously imports. 
The twenty-five per cent. additional 
will not be allowed for services render- 
ed since the first of September, 1878. 
Retaxation. 





INJUNCTION BOND. 





Easton and McMahon v. The New York 
and Long Branch R. R. Co., et al. 
[Filed November 4, 1878,] 

On petition and order to show cause 
why an order giving leave to sue at 
law on an injunction bond should not 
be rescinded. 

Mr. John P. Jackson for applicants. 

Mr. John W. Taylor contra. 





vided, however, that that section should 





Tue Vice-Cuanceton: This is an 
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application to rescind an order hereto- 
fore made in this case, permitting the 
defendants, Brown & Campbell, to sue 
the complainants and their surety at 
law, on an injunction bond. A rescis- 
sion is asked on the ground that’ the 
order was made under a misappreben- 
sion as to the correct rule of practice. 
The bond in question was given under 
the 46th rule of this court, but does 
not contain the jurisdictional clause re- 
quired by that rule, the words, “ such 
damages to be ascertained in such 
manner as the Chancellor shall direct” 
being omitted. This omission, on the 
application for leave to sue at law, was 
held to deprive this court of all juris- 
diction over the obligors and their 
surety, and to leave the question of 
their liability exclusively to the cogni- 
zance of the common law courts. For 
this reason I declined, on that applica- 
tion, to consider whether a breach of 
the condition of the bond had occured 
or not, or whether any equitable rea- 
on or consideration existed rendering 
it just and right to withhold permission. 
I thought if this court was not compe 
tent to determine the right of the par- 
ties and administer relief, the question 
whether aright of action existed, as 
well as the measure of damages, 
should, both as a matter of principle 
and sound practice, be left to the judg- 
ment of the tribunal where the suitor 
must go for his remedy. It seemed to 
me that if this court could not exer- 
cise jurisdiction over the parties and 
afford a remedy it should not attempt 
to intermeddle with the. question 
whether the condition of the bond had 
been broken under such circumstances, 
as to entitle the obligors to an action 
or not. The authorities which con- 
trolled my judgment wiil be found in 
Easton and McMahon v. N. Y. and 
Long Branch R.‘R. Co. 11 0. E. Green 
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359. Another case, supporting the’ 
same view, has recently come to my 
notice, Gracie v. Sheldon, 3 Barb. 5. 
C. 235. 

At the time this opinion was pro- 
nounced, the question whether this 
court could give a remedy onan in- 
junction bond in a case where jurisdic- 
tion was not conferred by the consent 
of the obligors, was undecided in this 
state. But the Chancellor has since de- 
cided that this court liks power over all 
bonds given pursuant to its orders and 
rules of practice, and also to deter- 
mine all qnestions of liability and dam- 
ages arising thereon. Wanters v. Van 
Vorst, 1 Stew. 103; N. Y. and L. B. R. 
R. Co. 3 Stew. In his opinion, in the 
case last cited he says, in referring to 
the order now under consideration: 
“When the order giving leave to sue 
at law was made, the subject was res 
nova, Wanters v. Van Vorst not hay- 
ing yet been decided. On the principle 
of that decision the order in question 
would not have been made, but the 
subject of liability and consequent 
damages would have been disposed of 
in the Court of Chancery.” And the 
Chief Justice, in pronouncing the 
judgment of a majority of the judges 
of the Court of Errors and Appeals, 
in the same case, says, these bonds 
“are entirely under the control of the 
Chancellor until he issues his order to 
put them in suit. If the equity of any 
possible case should require such or- 
der to be withheld, it is within the 
discretion of the Chancellor to take 
such a course.” It is obvious the or- 
der assailed rests on views palpably 
erroneous when tested by either of 
these weighty judicial utterances. 

According to the Chancellor's judg- 
ment, consent, by the obligors, is not 
necessary to jurisdiction, but the court 
may, in virtue of its power to demand 
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security, afford the person for whose 
protection the bond is taken a remedy 
thereon, according to its own peculiar 
mode of procedure ; and in the opinion 
of the Chief Justice, the obligors have 
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surmountable objection to a rehearing 
if manifest error has been committed. 
Achland vy. Beadick, 3 Jur. 39. While 
the judgment of the Court of Errors 
and Appeals cannot be said to possess 


a clear right, before being required to| the téchnical force of a judgment of a 
answer to a common law action and as| reversal, still it so plainly declares that 
an essential preliminary step to such | the obligors named in this bond are en- 
action, to the judgment of the Chan-| titled to the judgment of this court 


cellor whether any considerations ex- 
ist, rendering it in equitable, under the 
facts of the par@calar case, for the 
obligee to seek reparation in a common 
law court for any injuries he may have 
suffered in consequence of the injunc- 
tion. For the reasons already mention- 
ed no such preliminary inquiry was made | 
in this case, but the whole matter of | 
right.and liability was sent to the forum, | 
having, as it was supposed, exclusive | 
jurisdiction of the questions necessary 
to be presented for determination. The 
refusal to enter upon this inquiry may | 
have deprived the obligors of the only | 
defence they can successfully interpose 
to the demand of the obligees. Though 
they may have a perfectly good defence 
in equity, they may be defenceless at 
law. Against the error on which the 
order rests they can only have relief 
and protection here. The order being 








a matter resting entirely in the discre- 


upon a preliminary question, 
which they have been refused a hearing 
that to allow the order compelling them 
to litigate the question of their liabili- 
ty, ina common law court, to stand, 
would seem almost to be a resolute 
persistance in an error which may de- 
prive them of a defence that only the 
court’can hear. 


upon 


INJUNCTION BOND. 


Cook v. Chapman and Cook. 
[October Term, 1878.] 

On granting an injunction in this 
cause the complainant was required tu 
give bond to the defendant, Chapman, 
according to the 46th Rule, with suffi- 
cient sureties, in the penalty of $75,000, 
Chapman  subse- 
and not 


and it was given. 
quently answered the bill, 
long afterwards the bill was dismisssed 
by the complainant's consent. The 


tion of the court, is not appealabie. /| suit was brought to restrain Chapman 
re Anderson, 2 C. E. Green 536. An/|from prosecuting certain attachment 
attempt was made to question the val-| suits which he had instituted against 
idity of the order in this case by anj|The Pittsburgh and Stubenville R. R. 
appeal, but the appeal was dismissed |Co., in his own name in West Virginia, 
for the reason just stated. land in which he had recovered a judg- 

A rehearing will always be granted ment for $298,021.26, the suits having 
when itis plain a mistake, either in| been consolidated ; and the bill alleg- 
law or fact, has been made, Bruna-|ed that those suits were founded upon 
gine v. Chew, 4 C. E. Green 337, or in-| pecuniary claims of large amount 
justice has been done, N. J. Zine Co.|in the aggregate due to the com- 
v. N. J. Franklinite Co., 1 McCar, 380.| plainant and the defendant Cook, as 


And even if the order or decree has 
been partially acted upon, or partly 
executed, that will not constitute an in- 





the firm of J. R. Cook & Co., and 
which had been placed in Chapman's 
hands by them merely*for collection ; 
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that Chapman had by fraudulent con- 
spiracy with the defendant Cook, and 
with a view to defrauding the com- 
plainant, obtained from the former as- 
signments of the claims and thereupon 
had suits brought in his name; and 
that he wholly denied that the com- 
plainant had any interest in the claims 
or suits ; and the bill alleged that he 
was therein abetted by the defendant, 
Cook, in pursuance of their combination 
to cheat ‘the complainant. It also al- 
leged that Chapman had collected in 
New York another claim of large 
amount, belonging to the firm of J. R. 
Cook & Co. against J. Edgar Thomson 
and had appropriated the money to 
his own use. It prayed that he might 
be restrained from proceeding in the 
suits in West Virginia, and from col 
lecting the claims on which they were 
based, and required to account for the 
money received in the Thomson suit, 
and that a receiver be appointed to 
manage the West Virginia suits under 
the direction of this Court, and that 
Chapman be required to make all as- 
signments necessary to invest the re- 
ceiver with full power in the premises. 
An injunction was granted, a receiver 
was appointed, and Chapman required 
to assign to him, which he did. On 
petition of defendant, Chapman, that 
the sureties in the bond be ordered to 
pay the amount of the penalty of the 
bond into court, and that the petition- 
er be paid thereout the amount of his 
damages sustained by reason of the in- 
junction. 

Mr. 7. N. McCarter for petitioner. 

Mr. J. Henry Stone for sureties. 

Tur Cuancettor: The question for 
determination is whether the complain- 
ant was equitably entitled to the in- 
junction. In construing the condition 
of the bond the decision in Smith vy. 
Kohl, 11 C. N. G. 97, on the subject 





of the construction of such bonds will 
be followed; the bond having been 
given since that decision was made. 
The inquiry then, is,whether the ap- 
plication was made bona fide. Tt is 
clear from the evidence that the com- 
plainant sought by means of the suit 
to accomplish a purpose totally differ- 
ent from that which the proceedings 
themselves indicated. He, by his bill, 
prayed that Chapman and the defen- 
dant Cook might be restrained from 
prosecuting the suits in West Virginia, 
and that a receiver might be appointed 
to manage, control, collect and com- 
promise the claims, judgments and de- 
crees therein against the Pittsburgh 


and Steubenville Rail Road Company, © 


under the direction of this Court ; but 
the real object was to foil and defeat 
Chapman in the suits, to the end that 
the claims themselves, which the com- 
plainant says were just, might be ut- 
terly defeated. The complainant him- 
self, in fact, neither expected nor 
sought any relief in the action. Ex- 
cept as he appeared upon the record 
he was a stranger to the suit. The 
real defendants in the West Virginia 
suits were the Pennsplvania Rail Road 
Company, and beyond all dispute this 
suit was theirs. It was merely one of 
the methods of defence which they 
adopted against the claims which 
Chapman was prosecuting. It was in 
fact not the complainant whé applied 
for the injunction, but they who ap- 
peared in his garb borrowed for the 
oceasion. It was they who instituted 
the suit, and who employed and paid 
the solicitor and counsel who acted on 
behalf on the complainant. It was they 
who furnished the sureties in the bond 
under consideration, and it was they 
who furnished the funds for the re- 
ceiver. They paid all the expenses of the 
suit; even furnishing travelling passes 


ie 
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to the complainant when on business 
connected with it. When the solicitor 
whom they had employed to bring the 
suit declined further to act in it, it was 
they who undertook to employ an- 
other in his stead. It is not alleged 
that they were actuated by motives of 
benevolence. Their object is appa- 
rent and is avowed. [The facts are 
stated further, to corroborate this point 
when the Chancellor proceeds : } 

But it is urged that the complainant 
in putting himself in the hands of the 
company, was honestly seeking what 
he regarded as his right, and that this 
court, in granting the injunction and 
appointing the receiver, adjudged on 
the facts then presented that the com 
plainant was entitled to the injunction. 
The court, however, to guard against 
want of bona fides in the application, 
required the bond on granting the in- 
junction, and it cannot be doubted 
that had it been aware that the real de- 
fendants in the suit in West Virginia 
were the real complainants here ; that it 
was they who were the real applicants 
for injunction, and that the suit was 
brought to subserve their purposes,and 
though ostensibly brought merely to 
protect the complainant's interest in the 
large,and, so far as appears, just pecu- 
niary claims against the company there- 
in mentioned, it was actually instituted 
to defeat those claims, and so to de- 
prive not only Chapman but the de- 
fendant, Cook, of all -benefit of them 
to the sole advantage of the railroad 
company and the complainant through 
an understanding between them, no 
injunction would have been granted.** 

Whatever ground of complaint the 
complainant may have had against the 
defendants and however meritorious 
his course of action, his method of 
obtaining redress was reprehensible. 
He did not invoke the aid of this court 
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for himself, but permitted others to 
come here in his name and set up his 
grievances ostensibly, and only osten- 
sibly in his behalf, in order that they 
might thus obtain the means of de- 
feating a judgment against them in 
which he claimed to have an interest 
adverse to them. And the result of 
this suit, if successful, was to have 
been, not his participation in the fruits 
of that judgment, but the defeat of the 
judgment; and he was to receive a 
gratuity at the hands of the judgment 
debtors in recognition of the service 
he had rendered them in enabling them 
to get rid of the judgment withont 
paying it. 

The bond should be declared to be 
forfeited and the damages sustained 
by Chapman by reason of the injune- 
tion ascertained in this court. There 
will be a reference to a master accord- 
ingly. 

INJUNCTION—OPENING PUBLIC 
STREET. 





Mayor and Aldermen of Jersey City v. 
Fitzpatrick. 
{October Term, 1878. ] 


Where an award under proceedings in con- 
demnation was not paid, but the city au- 
thorities had constructed a public sewer 
and opened a street over the land condemn- 
ed by defendant’s assent,— Held, That de- 
fendant should be restrained from closing 
or obstructing the street, but the award; and 
costs of an ejectment suit should be paid, 
with interest. 


On bill for relief. The bill prays an 





‘injunction to restrain the defendant 
| from closing up part of a street in Jer- 
sey City. The site of the part he 
threatened to close up is land owned 
by him as established at law, (7 Vroom, 
120.) The corporate authorities of 
Bergen Oity, in 1867,took lawful meas- 





ures to extend this street over the 
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lands in question, and the defendant's 
damages were duly assessed at $900.92. 
The Board of Alderman subsequently 
confirmed the assessment and award, 
and directed the treasurer to pay it. La- 
ter they directed that a warrant be drawn 
in favor of the city treasurer to pay 
this with other awards but afterward 
directed it to be returned and cancelled. 
Soon after the latter action Bergen was 
consolidated withJersey City. The street 
was taken possession of by the Ber- 
gen authorities soon after the confir- 
mation of the award, and it has been 
used as such ever since. In 1868 they 
began, and in 1870 completed a public 
sewer through it. In 1871 the defend- 
ant brought and in 1872 recovered 
judgment on an action of ejectment in 
the Supreme Court to recover the land. 
In 1877 he presented to the Board of 
Public Works in Jersey City his me- 
morial, declaring his intention to close 
the street unless the lands were pur- 
chased at a réasonable compensation. 
Later he had issued to the sheriff a 
writ of habere facias possessionem, 
which was duly executed, subsequent 
to which the city treasurer tendered to 
the defendant a warrant for the amount 
of the award with interest from its 
date, which he refused to accept. 
Mr. Leon Abbett for complainant. 
Mr. J. Garrick for defendant. 
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Tue Cuancertor: The defendant 
has, ever since the taking of his land | 






for the street, been entitled to the com- 
pensation awarded to him therefor. He 
appears to have acquiesced in the use 
of the land by the city pursuant to the 
proceedings in condemnation up to the 
time of bringing his action of eject- 
ment, November 11, 1871. In the mean- 
time the city authorities, dealing with 
the property according to the condem- 
nation, had constructed a sewer there, 
the building of which was begun in 
1868 and was not finished until the 
spring of 1870. After the sewer was 
completed, the property being in use 
as a street, the defendant claimed com- 
pensation under and by virtue of the 
proceedings in condemnation. Under 
the circumstances he should, in equity, 
be restrained from closing up or ob- 
structing the street on the premises in 
question, or interfering with the use of 
that property asa street, but at the 
same time he should receive just com- 
pensation, which will be the award 
and interest thereon. And he is enti- 
tled also to the costs of the ejectment 
suit, including the costs of the execn- 
tion and to his costs of this suit; for 
the complainants under the cireum- 
stances ought to have tendered him 
not only the award and interest, but the 
costs of the ejectment suit, which their 
refusal to pay for his property taken 
by them for public use, rendered nec- 
essary to his protection. 
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NEW JERSEY SUPREME COURT. 


BEASLEY, Curr Justice, Associates—DEPUE, DALRIMPLE, 
WOODHULL, VAN SYCKEL, SCUDDER, 
KNAPP, DIXON anp REED. 


FRAUD IN CONTRACT—SEALED| On rule to show cause, Argued be- 
INSTRUMENTS. fore the Chief Justice and Justices De- 

ROS ES EP” Ee pue, Sendder and Knapp. 
" q | Mr.F. M. Tichenor for the plaintiff. 


{November Term, 1878.] 
; s Me Mr. D. A. Ryerson contra. 
1. The acts of 1871 and 1875 (Revision 380, Tr. 1 Ry _ ntra 


$16; Id. 387, $52), the first of which per-| Depur,J.: The plaintiff's action was 
mits fraud in the consideration of a sealed | founded on a bond for $7,000 which 
instrument to be set up as a defence, and . 

was accompanied by a mortgage, and 


the second makes a seal presumptive evi- ” 
was given by the defendant to the 


dence only of the consideration of a con- 
tract under seal,—put contracts under seal | Plaintiffas the difference in exchange 


on the same footing as contracts not under | of lands. 
seal, with respect to the method of making The defence was that in the negotia- 
the defence of an infirmity in the consider- tions for the exchange, the plaintiff had 
ation ; except that there cannot be recoup- ; ' 
represented that he had paid for his 
2. In an action ona bond given for the pur- property the sum of $8,000 to $10,000 
chase money of lands conveyed, the defend-|in improvements on the house: that 
ant may show in reduction of the sum re-|this outlay had been made by him in 
coverable, that the premises were falsely putting in plate glass in front, and mar- 
and fraudulently represented to be differ- . F 
ble mantels, and in frescoing the par- 


ent from what they in fact were, and may 1 dinj 1 alteri i 
obtain an abatement of the contract price |/O @2¢ Glmpg-room, and altering the 


° ° \ » Te € | 
to the extent of the difference between their | fr ont door S. T he defendant testified 
value as they were,and the value they would | that he was induced to make the ex- 
have had if they had been as represented : | change by the statement of the consid- 
but such defence will not be allowed to an- eration in the plaintiff's deed, and’ the 
swer the purposes of across action for the ; 
fact that he had expended so much in 
recovery of other damages which are mere- | | 
ly consequential. 'improvements after he purchased. 
3. In an action on a bond given for the differ-| It was proved in the ease that the 
ence in an exchange of lands, a defence plate glass windows, and the marble 


that the plaintiff fraudulently represent-| mantels had been put in, and the fres- 


ment in actions on sealed instruments. 








| 

’ j at rice for the | . 

Gai he Ned Wek a preater pele Seu Me: eoing been done by former owners be- 
premises exchanged than in fact he had) 


given, and that he had put certain improve. | fore the plaintiff purehased, and that 
ments on them after he bought, which in| the plaintiff obtained title to the prem 
fact had been put on them by former own-|ises in the course of an exchange, in 
ers, is inadmissible, The frand complain-| which the property was put in at a val- 
ed of did not relate to matters of fact that | nation of $35,000, the consideration 


tered into the intrinsic value of the prop- , } , 
2% oe a noses has hos fea ma ($50,000) named in his deed, being * 
the fraud, he must obtain it by an action, HOminal consideration inserted at his 


for deceit. , request. 












on 


1i8 


The evidence being in, the defence 
was overruled by the Court. 

Before the recent Statutes of 1871 
and 1875 (Revision 380, £16, Id. 387, 
$52;) a defence of fraud, or the want 
of a failure of consideration in a sealed 
instrument, was inadmissible in an ac- 
tion at law. By the first mentioned of 
these acts fraud in the consideration of 
a contract under seal is allowed to be 
set up as a defence, as fully and to all 
intents and purposes, as if the instru 
ment were not under seal: by the sec- 
ond, it was enacted that a seal should 
only be presumptive evidence of con- 
sideration, to be rebutted by proof, the 
same as if the instrument was not seal- 
ed. By force of these two acts, con- 
tracts under seal with respect to the 
method of making the defence of an 
infirmity in the consideration, arising 
either from fraud, or the want or fail. 
wre of consideration, are put on the 
same footing as -contracts in writing 
not under seal. (Lord v. Brookfield, 
8 Vroom 552): except that there can- 
not be recoupment in actions on sealed 
instruments. Price’s Executors v. Rey- 
nolds, 10 Vroom, 171. 

In an action for the price of goods 
sold and delivered under a special con- 
tract in parol, the defendant may show 
in reduction of damages that the goods 
sold were not such as contracted for: 
that they were sold under a warranty 
to which they did not conform, or were 
falsely and fraudulently represented to 
be different from what they in fact 
were. ‘The theory of a defence of this 
nature is that pointed out by the Chief 
Justice in Bowker v. Randles, “a par- 
tial failure cf consideration which, 
though indefinite in amount, is, as far 
as it goes, a legal defence.” And the 
allowance to the defendant ona suc- 
cessful defence, is an abatement of the 
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the consideration has failed, and is 
represented by the difference between 
the value of the article delivered, and 


Chitty on Contracts, 652; 11th Am. 
Ed. 2 Sinith’s Leading Cases, 17 ; notes 
to Cutter v. Powell ; Bowker v. Ran- 
dels, 2 Vroom, 332 ; Wyckoff v. Run- 
yon, 4 Vroom 107. The whole object 
intended to be effected by allowing such 
a defence is to arrive at the real value 
of the article furnished, and it cannot 
be allowed to answer the purposes of 
a cross action beyond this ; nor to serve 
the purpose of the recovery of other 
damages which are merely consequen- 
tial; as for instance the loss of a bar- 
gain for the resale of the goods, or the 
expenses of repairs made necessary be- 
cause of the failure to build a vessel 
according to the specifications. Mayne 
on Damages, 66 ; 1 Chitty on Contracts 
652; Benjamin on Sales 684 ; Clare v. 
Maynard, 6 A. & E., 519; Mendel v. 
Steele, 8 M. & W., 858; Rigge v. Buar- 
bridge, 15 M. & W., 598. 

I consider the law as settled in this 
State, by long and uniform practice, 
that in an action on a contract of sale 
resting in parole, or on a note given on 
such a consideration the defence is 
limited to matters which question 
merely the value of the consideration, 
except so far as the rule has been mod- 
ified by the section of the practice act 
which permits in certain cases the re- 
coupment of damages in actions on 
contracts not under seal. Revision 
868, £129. 

In the present case the defence pro- 
posed disclosed no imperfection or in- 
firmity in the consideration sued on. 
The defendant obtained in fact exactly 
what he bargained for, and the prop- 
erty he acquired in the exchange was 





contract price to the extent to which 


of precisely the same value, whethe- 


the value it would have had if it had 
corresponded with the contract, 1 






































the improvements had been put on it 
at the cost of the plainti*f, or of a prior 
owner. His complaint is that he was 
induced to consummate the exchange 
by untrue statements which influenced 
his judgment as to the value of the 
property. The contract was executed 
by the delivery of the deed, and the 
defendant has taken no steps towards 
arecision. His effort is to have the 
consequential damages resulting from 
the fraud complained of, allowed to 
him in this action. This is recoupment. 
It was so considered in the case cited, 
and mainly relied on at the argument. 
Van Epps v. Harrison, 5 Hill, 63. And 
recoupment is not allowed in this State 
on obligs ations of the class sued on. 
Price's Executors v. Reynolds, supra. 
The fraud complained of did not relate 
to matters of fact that in the remotest 
degree entered into the intrinsic 
value of the property in question. 

The remedy of the defendant, if any, 
is by action on the case for deceit. The 
damages recoverable in that action are 
not graduated on a mere comparison of 
A plaintiff suing for deceit will 
be allowed to recover as consequential 
damuges the entire loss sustained by 
him in the transaction into which he 
has been inveigled by the fraud of the 
defendant, and which may be presum- 
ed to have been in the contemplation 
of the defendant at the time of the 
commission of the fraud. 
Binnenger, 4 Vroom, 513. 

It must not, however, be assumed 


valnes. 
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Crater v. | 





BANK DIRECTOR—FRAUD—CON. 
SIDERATION OF NOTE. 





The First National Bank of Hightstown 
v. John M. Christupher. 


[November Term, 1878.1 


1. A bank discounting a note before its ma- 
turity is not chargeable with the knowledge 
of illegality, or want of consideration ac- 
quired by one of its directors in other than 
his official capacity, such director not hav- 
ing acted with the board in making the dis- 
count. 

2. A director offering a note of which he is 
owner, to the bank of which he is a direct- 
or, for discount, is regarded in the transac- 
tion as a stranger, and the bank is not 
chargeable with the knowledge of such di- 
reetor of an infirmity or defect in the con- 
sideration of the note. 

3. P. was a member of the firm of M. & J. 58. 
P. and also a director of the Bank of H. He 
obtained at the bank the discount of a note 
belonging to the firm, which had been got 
of the maker by fraud. He had notice as a 
member of the firm of the fraud before the 
note was offered for discount, but did not 
communicate his knowledge to any of the 
officers of the bank. Held, that the knowl- 
edge of P. was not constructively notice to 
the bank. 


On Rule to show cause why the ver- 
dict should not be set aside. Argued 
before the Chief Justice and Justices 
Depue and Scudder. 


te 


Messrs. F. Voorhees and P.L. Voor- 
hees for the rule. 
Messrs. S. M. Schenck and W. WD. 


Holt contra. 
Dervz, J.: The plaintiff sued the 





defendant on a note made by him for 


‘the sum of $349.68, dated January 3, 


from what has been said that we think | 1877, and payable three months after 


the representations relied on in this date to the order of J. M. Scovel, and 
case are sufficient to support an action | endorsed by Scovel, and by M. & J. 5S. 


for deceit. That question bas not been | 
considered. 


‘Perine. The note was discounted by 


ithe bank on the ninth of January,1877, 


The defence was properly overruled, | and before maturity ; and the proceeds 
and the rule to show cause should be | of the discount placed to the credit of 


discharged. 





‘the firm of M. &J. 8. Perine. 
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“The plaintiff having rested, the de-|of its affairs, but these powers reside 


fendant proposed to prove that the note 
was fraudulently obtained, and was 
without consideration. The Court re- 
garding the bank as a bona fide holder 
for the full value before maturity, 
overruled the defence, and directed a 
verdict for the plaintiff. 

The question discussed here was 
the correctness of this ruling. The 
evidence offered was to show that the 
note was procured by the fraud of the 
attorney of the firm of M. & J. S. Pe- 
rine, in settlement of a judgment they 
held against one Wilkins. 

Matthew Perine was one of the 
menrbers of the firm of M. & J. 8S. Per- 
ine, and also one of the nine directors 
of the bank. He had notice on the 
fourth of January that the note was 
obtained by fraud, as it was discounted 
by the bank on the ninth. No other 
knowledge of the infirmity in the con- 
sideration of the note wis possessed by 
any director or officer of the bank. 
Perine did not communicate the in- 
formation to the President, Cashier or 
any of his associates in the direct 
orship. The defendant contends that 
notice to Perine was notice to the 
bank, and that, therefore, the bank took 
the paper with notice, or was a bolder 
mala fide. 

The general rule is that notice to an 
agent is notice to his principal. This 
general rule is not denied. The in- 
quiry is under what circumstances di- 
rectors of a corporation are its agents 
for the purpose of receiving notice. 

The directors of a corporation are 
not individually its agents, for the 
transaction of its ordinary business, 
which is usually delegated to its ex- 
ecutive officers, such as the president 
or cashier. Directors are possessed of 
extensive powers, even to the extent of 
absolute control over the management 
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in them as a board; and when agting - 
asa board, they are collectively the 
representatives of the corporation. 
Notice to the directors when asgyembled — 
as a board, would undoubtedly be” 
notice to the corporation. Under-what’ - 
conditions knowledge acquired by a dir. © 
rector in other than his official capaci- 
ty will be constructive notice to the 
corporation and be binding on it, is 
not entirely settled in the cases. A 
distinction has been taken between 
knowledge of illegality or want of con- 
sideration of a note, by a director who 
acts with the board in discounting it, 
and such knowledge on the part of a 
director who is not present acting with 
the board when the discount was made. 
In the former case it has been held 
that the bank is bound by his knowl- 
edge ; in the latter itis not. Bank of 
The U. S. v. Davis, 2 Hill 451; North 
River Bank v. Aymour, 3 Hill 261; Na- 
tional Security Bank v. Cushman, 121 
Mass. 490 ; Farmers’ &c. Bank v. Payne 
25 Conn. 444; Farrell Foundry v. 
Dart, 26 Conn. 376; National Bank v. 
Norton, 1 Hill 527; Washington Bank 
v. Lewis, 22 Pick. 24; The President 
&c v. Cormen, 37 N. Y. 320; 2 Lead- 
ing Cas. in Eq. 171, note to Le Nere 
v. Le Nere. This distinction has been 
criticized and condemned by Mr. Justice 
Story as sapping “ the foundations on 
which the security of all banking and 
other moneyed corporations have been 
supposed to rest, to wit, that no act, 
or representation or knowledge of 
any agent thereof unless officially done 
made or acquired is to be deemed the 
act, representation or knowledge of the 
corporation itself.” Story on Agency, 
§140. b. It will not be necessary to 
consider the soundness of this distinc- 
tion, for it is admitted that Perine’s 
knowledge of the infirmity in the eon- 
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sideration of this note was acquired 
when he was acting in his private ca- 
pacity ; and the opening of counsel did 
not propose to show that he was pres- 
ent at the bank when the note was dis- 
counted, and participated as a director 
in the net of discount. 

Perine simply occupied a twofold re- 
lation. He was a member of the firm 
of M. & J. S. Perine, and a director in 
the bank. 
that he acted in the capacity of a di- 
rector in the discount of the note, the 
counsel must take their stand on the 
broad ground that in point of law the 
bank was chargeable in virtue of his 
directorship, with knowledge of the pri- 
vate affairs of the firm. This position 
is obviously untenable. Powles v. Page, 
3.C. B. 16. 
und a director of thebank, Perine was 
in the same position asa common di 
Speaking on 
*T can 


rector in two companies. 
this subject Melish, L. J. says: 
not think that because he 
mon director in the two companies, we 
are on that account to say that the one 


was wv COln- 


company has necessarily notice of eve- 
rything that is within the knowledge 
of tl 


knowledge he has acquired as director 


1e common director, and which 
of the other company: it appears to 
me that a director is simply a person 
appointed to act as one of a board, with 
power to bind the company when act- 
ing asa board, but having otherwise 
no power to bind them,” and James,L. 
J. characterizes the proposition that 
where a director of a bank is asking a 
loan for himself it should be imputed 
to the banking company that they have 
knowledge of his own private affairs,as 
most unreasonable. In re Marseilles 
Railway Co. L. R. 7 Ch., appeals 161. 
The cases to the same effect are col- 
lected and commented on in the text 
and notes of Mr. Green's edition of 


In the absence of evidence | 


As a member of the firm | 


Price’s Ultra Vires, pages 424, ef 'seq. 

The counsel sought further’ to place 
this case on the ground that Perine 
owed a duty to the bank as a director 
to communicate the information he bad 
with respect to the note, and that his 
permitting the note to be presented 
for discount without such communica- 
tion was fraudulent. They cited in 
support of their contention, Fulton 
Bank v. N. Y. and Sharon Canal Co., 





|4 Paige, 127. In that case Cheesebor- 
| ough was a director of the Canal Com- 
| pany, and one of the finance commit- 
‘tee and also President of the Bank. As 
| President of the bank he knew that the 
‘funds in question were deposited: in 
‘the bank to the credit of the Canal 


Company. They were drawn from the 
bank by Brown on his checks as Presi- 
‘dent of the Canal Company and used 
\for private purposes. The Chancellor. 
|held that if Cheeseborough kuew the 
purpose of Brown in making the drafts, 
it was his duty to communicate the 
‘facts to the other officers of the bank, 
‘or tu the board of directors, and that 
if he neglected to do so the bank was 
liable for his fraud. 

Cheeseborough as President of the 
‘bank knew the funds had been deposit- 
ed in the bank to the credit of the Ca- 
nal Company, and if he knew that it 
'was meditated by Brown to appropri- 
‘ate the money to his individual use, it 
| was incumbent on him as an officer of 

the bank not to aid in the misappropri- 
The case decided nothing more 
doctrine that a 


ation. 
»than the well settled 
corporation is liable for the fraud of its 
agents acting within their authority, 
and in the due course of its business, 
and cannot shield itself from respaqnsi- 
bility by showing that the agent alsu 
failed in his duty to the corporation. 
If it decided anything more, the case is 
directly in conflict with all the author- 
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ities, and contrary to legal principles, 
which have been regarded as well set- 
tled: for if information within the pri- 
vate knowledge of a director is con- 
structively notice to a corporation 
whenever it is his duty, abstractly con- 
sidered, to communicate that informa- 
tion to his associates, the doctrine can- 
not practically be restricted within any 
bounds short of binding the corpora- 
tion in all cases where a director has 
snch private knowledge, though he may 
do no official act to which such infor- 
mation relates. See Story on Agency, 
$140, b. The case cited will not aid 
the defence. The fraud of Perine, if 
there was any fraud in the transaction, 
was committed by him in the course of 
the business of the firm, and for the 
benefit of the firm exclusively. If any 
loss had resulted to the bank from neg- 
lect on his part, in his duties as direc- 
tor, he might have been held liable for 
the consequences as between him and 
the bank. Stewart v. Lehigh Valley 
R. R., 9 Vroom, 505, 523. A corpora- 
tion is liable for the fraud of its agents 
in transacting its business: but no 
case that has come under my observa 
tion 
for the individual frauds of its agents 
done by them individually, and for in- 
dividual benefit exclusively. 

In negotiating the note with the 


we 
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has affirmed that it is also liable | 
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bank Perine was dealing with it in his 
own interest, and must be regarded as 
a stranger to the company. Stratton 
v. Allen, 1 C. E. Green, 229. The ques- 
tion how far the knowledge of an offi- 
cer of a corporation which he acquired 
outside of the business of the company, 
and which was not in fact communica- 
ted to the corporation, is binding upon 
it, when it relates to dealings between 
the officer and the corporation, was 
considered by the Caancellor in Barnes 
v. Trenton Gas Light Company, 12 C. 
K. Green, 33. The bill was filed to set 
aside 2 conveyance niade by executors 
in fraud of the powers contained in the 
will. The conveyance was made to Mr. 
Potts who was the legal adviser of the 
executors, and also President of the 
Gas Light Company. Potts conveyed 
directly to the Company, and the bill 
charged notice on the defendants sole- 
ly on the ground that at the time of 
the conveyance to the Company, Mr. 
Potts was its President. On demurrer 
\it was held that the information which 
\came to Mr. Potts’ knowledge as coun- 
sel of the executors, was not construc- 
tive notice to the corporation, and that 
the Company was a bona fide purcha- 
| ser without notice. 

The defence proposed was properly 
overruled, and the rule to show canse 
should be discharged. 











MISCEI 


SUNDAY CONTRACTS — WHEN 
VOID AND WHEN BINDING. | 
| 

[ CONTINUED. | 
Whether there may be a subsequent 
ratification, rendering valifl a compact 


-LANY. 


void because of its having been enter- 
ed into on ‘the Lord’s day, has been 
much disputed, the decisions upon the 
question being by no means harmoni- 
ous. The English case of Williams v. 
Paul, 6 Bing. 653, decided that a party 
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who purchased cattle on Sunday, kept 
them and afterwards promised to pay 
for them, was liable to an action upon 
a quantum meruit ; which doctrine was 
sustained in Vermont, Indiana, Ore- 
gon gnd Iowa: Adams v. Gay, 19 Vt. 
358; Sumner v. Jones, 24 Id. 317: 
Bosley v. McAllister, 13 Ind. 565 ; 
Smith v. Case, 2 Or. 190; Harrison v. 
Colton, 31 Iowa 16. But in all of the 
states in which this question has since 
arisen and also in England, the princi- 
ple above announced has been spoken 
of with disapproval, and by a number 
of decisions the doctrine of Williams 
v. Paul has been discarded and over- 
ruled ; so that the rule may be stated 
generally, that these contracts follow 
the law of all other void contracts and 
are incapable of any recognition or 
confirmation that would render them 
valid: Kountz v. Price, 40 Miss. 341 ; 
Myers v. Meinrath, 101 Mass. 366; 
Ryno v. Darby, 20 N. J. Eq. 231; Finn 
v. Donahue, 35 Conn. 216; Pate v. 
Wright,30 Ind. 476 ; Bradley v.Rea, 103 
Mass. 188 ; Day v. McAllister, 15 Gray 
443 ; Pope v. Linn, 50 Me. 83; Ladd v. 
Rogers, 11 Allen 209 ; Hazzard v. Day, 
14 Id. 487; Reeves v. Butcher, 2 
Vroom 224. 

The effect of the statute upon a seal- 
ed instrument is the same as upon all 
other contracts, and hence a deed exe- 
cuted and delivered upon the Sabbath 
is worthless: Love v. Wells, 25 Ind. 
503 ; and a bond actually made and ce- 
livered upon that day, cannot be sued 
upon: Fox v. Mensch, 3 W. & 8. 446; 
Pattee v. Greely, 13 Metc. (Mass.) 284. 
But in Ohio it has been held that a 
deed made on Sunday is valid ; Swish- 
er v. Williams, Wright 754. This rul- 
ing, it will be noticed, isin accord with 
the doctrine already referred to, which 
has been upheld in that state, that a 
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contract made on that day is lawful 
and binding. 

Unless, however, the compact or that 
portion of it upon which a recovery is 
sought, be completed upon a Sunday, 
so that as an executory contract po 
other arrangements or acts are peces- 
sary to constitute it an entire transac- 
tion, such contract will not be affected 
by the statute; as where the terms of 
a contract only are agreed upon on 
Sunday and subsequently executed, it 
may be enforced: Butler v. Lee, 11 
Ala. 885; see also Add. on Contracts 
111; Tucker v. Mowry, 12 Mich. 378 ; 
Merrill v. Downs, 41 N. H. 72; Smith 
v. Foster, Id. 215; Harris v. Morse, 49 
Me. 432. A bond signed on Sunday, 
but not delivered until the following 
day, is perfectly good; for delivery 
is of the essence of a deed and it takes 
effect only from the delivery: Com- 
monwealth v. Kendig, 2 Barr 451 ; and 
a promissory note signed on Sunday, 
but not delivered until another day, is 
valid: Goss v. Whitney, 24 Vt. 187; 
Lovejoy v. Whipple, 18 Vt. 379; Clough 
v. Davis, 9 N. H. 500; Hilton v. Hough- 
ton, 35 Me. 143; Hill v. Dunham, 7 
Gray 543; Barren v. Pettes, 18 Vt. 
385. This doctrine has also been af- 
firmed in Sherman v. Roberts, 1 Grant 
261, where a contract of guaranty, 
signed upon Sunday, was not delivered 
until next day, and it was held that the 
mere signing without delivery could 
not be allowed to affect it. 

The execution of a will upon the 
Lord's day has, upon the same princi- 
ple (among other reasons), been de- 
clared to be a lawful act ; “ for,” as was 
said in Breitenman’s Appeal, 5 P. F. 
Smith 183, “a will does not take effect 
but from the death of the testator, and 
hence this must be regarded in some 
light as those cases in which an instra- 
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culation a promissory note, was held to 


ut New JERSEY 


ment is executed on Sunday, but not 
delivered till afterwards ;> and see 
George v. George, 47 N. H. 27; Ben- 
net v. Brooks, 10 Allen 118. 

Another question which has arisen 
is, whether an innocent party seeking 
the enforcement of a contract made in 
violation of the Sunday law, shall be 
made to suffer a denial of his remedy 
on account of such unlawful act,though 
he knew nothing of the wrong thus 
committed, or, if he did, was powerless 
to prevent it. The weight of authority, 
we think, authorizes an answer to this 
question in the negative, although the 
decisions upon the point are somewhat 
discordant. The case of Cranson v. 
Goss, 107 Mass. 441, determined the 
right of an innocent endorsee of a ne- 
gotiable instrument put in circulation 
on Sunday, to maintain an action upon 
the same; provided, of course, he took 
itin good faith, before maturity and 
for a valuable consideration ; and in 
Knox v. Clifford, 38 Wis. 101, the de- 
fendant, who had made and put in cir- 


be estopped, as against an innocent 
holder, from showing that it was made 
on Sunday. Upon the same principle, 
a municipal officer will not be permit- 
ted to shield himself from responsibil- 
ity arising upon his official bond, by 
alleging that it was executed upon the 
Sabbath ; for the parties to be protect. 
ed by the bond are innocent of the vio- 
lation of the law committed in the exe- 
eution and delivery of it, and they 
should not be compelled to suffer from 
the illegality of an act over which they 
had no control; otherwise,: officers 
might be induced to execute their offi- | 
cial bonds on Sunday by design,for the 
express purpose of shielding themselves 
from responsibility, and thus reap ad- 


vantage and benefit from their ewn 
| 
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wrong and fraud: Commonwealth v. 
Kendig, 2 Barr 448. The doctrine is 
also applied in cases in which the con- 
summation of a transaction takes place 
upon Sunday, yet the party seeking to 
enforce the rights growing therefrom 
had ceased all his agency in the matter 
before that day; as where a case was 
submitted to arbitrators on Saturday 
night, who made up their award on 
Sunday morning, it was held that as- 
sumpsit might be maintained on the 
award, for the plaintiff had no agency 
in that portion of the transaction by 
which the law was violated, and hence 
should not be denied relief for the fault 
of others: Sargent v. Butts, 21 Vt.1015 
Richardson v. Kimball, 28 Me. 475. In 
Hadley v. Snevily, 1 W. & S. 477, the 
plaintiff had left a horse at a tavern for 
sale, the defendant came there upon 
Sunday, said .he had purchased the 
horse and then took him away. The case 
came before the Supreme Court upon a 
question as to whether the burden of 
proof, where the defendant alleges the 
contract to have been made in viola- 
tion of the Sunday law, should be put 
upon plaintiff, as the lower court had 
done in this case ; but the judge, in de- 
livering the opinion of the court, seem- 
ed to rely upon the doctrine of the right 
of an innocent party to recover, in say- 
ing, “ Can it be that the defendant by 
going on Sunday and taking away 
plaintiff's horse, and beeanse it was 
Sunday, got the horse for nothing? 
The only act done on that day was by 
him who now seeks to take advantage 
of it. Zeal for religious observance of 
the Sabbath is commendable, but i 
shall not availa defendant who has 
possession of property without paying 
for it, unless he shows that plaintiff has 
violated some law, human or divine.” 
[TO BE CONTINUED. ] 
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OUR MISCELLANY. 


DECISIONS ELSEWHERE. 


Carrier of Passengers. 
company received the baggage of a passen- 
ger at Scranton, Pennsylvania, to be trans- 
ported to New York city and delivered there. 
Held, that the contract was governed by the 
laws of New York, and a statute of Pennsyl- 
vauia limiting the amount of liability would 
not apply. Cases Crrep.—-Dyke v, Erie Rail- 
way Co. 45 N. Y. 113; 6Am. Rep. 42; Sher- 
rill v. Hopkins, 1 Cow. 103; Thompson v. 
Ketchum, 8 Johns. 193. Curtis v. Del. Lack. 
& West. R. R. Court of Appeals, New 
York. 

2. Plaintiff, the owner of the baggage, was 
not a passenger by the train which took it, 
but his wife and child was, and the baggage 
consisted in part of articles for the use of 
such wife and child. Plaintiff had shortly 
before passed over the road as passenger. 
Held, that he could maintain an action for the 
loss of his baggage. Cases Crrep.— Wilson 
v. Grand Trunk Railway Co., 56 Me. 60; 
Railway Co., L. R., 5 
Q. B. 241; Stimson v. Conn. R. R. Co., 
98 Mass. 83; Belfast & B. Railway Co. v. 
Keys, 9 H. L. Cas. 556. Ib. 


IMPORTANT 


A railroad 


Yo. 


Becker v. Great East. 


The articles which were for the use of 


the wife among the baggage had been pour- | 


TTeld, that 
the husband was entitled to sue for their loss. 


chased for her by her husband. 


' ‘ 
. Co., 


N. 


Oases Crrep —Rawson v. Penn. KR. R 
Abb. [N. S.] 220, and on appeal, 48 
212; Rodgers v. Long Island R. R. Co., 
& C. 396. Ib. 

+. In this case plaintiff was not bound to 
Ib. 


Y 
1 T 


prove gross negligence. 


5. There was evidence that the baggage ar- | 


rived at New York and while in defendant's 
station house was stolen. J/eld, that even if 
defendant was then under liability only as 
‘warehouseman, it was negligent and liable. 
Cases Citen.-—Fairfax v. N. Y. Cent.. etc., 
R. R. Co., 67., N. ¥. 11; Hathorn v. Ely, 
id. 78; Burnell v. N. Y. Cent. R. R. Co., 4 
id. 184, Tb. 


” 


Common Carriers.— Negligence. Neg- 
ligence is defined to be, indifference to care 
when the cireumstances require care. Com- 


On | 


mon carriers are not bound to provide against 
improbable contingencies with the same vigi- 
lance that they would where danger is antici- 
pated. Where the evidence is insufficient to 
establish negligence it should not be allowed 
to go to the jury. Pennsylvania R. R. Co. v. 
Fries. Sup. Ct., Pa. 


Negligence.—-Where a plaintiff, after 
dark, while walking along a sidewalk pretty 
fast, was thrown down by stepping into a hole 
in the walk, and received personal injury, 
having no knowledge of the defective walk 
and not seeing the hole, and he testifying that 
he supposed he was exercising ordinary care, 
and there being no witness intimating that 
there was a want of due care on his part, it 
was eld, that a verdict in favor of the plain- 
tiff could not be disturbed on the ground of a 
want of proper care on his part. City of El- 


gin v. Renwick. Sup. Ct. Illinois. 


Married Woman.— Under the statute of 
1860, authorizing 2 married woman to carry 
on business on her own account, she may elect 
to labor on her own account, and thereby en- 
the ab- 
sence of such an election, or of circumstances 


title herself to her earnings; but in 
showing that she intended to avail herself of 
the privilege and protection of the statute, 
the husband’s common-law right to her earn- 
Accordingly, where 
| the husband and wife live together, and are 





, © ; 
ings remains unaffected. 


, : 
|mutually engaged in supporting themselves 
} 


and family ina common labor, and nothing 
| indicates an intention on her part to separate 
| her earnings from his, he may maintain an 
| action in his own right to recover them. Birk- 
| beck v. Ackroyd. Ct. Appeal, New York. 


Mistake in Search.— While ofticer 
having charge of the public records is liable 


Aan 


| only to one who employs him to make a search, 
| . 
| where one, who is about to loan money upon 


the strength of statements made in such 


| search, asks the officer making it if it is cor- 
| rect, and such officer, after examining it, states 
that itis, and in reliance upon such statement, 
the lender makes the loan, the officer will be 
| liable to the lender for loss through a defect 
|in the search, Siewers vy, Conmonwealth, 


| Sup. Ct. Pa, 
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Statute of Limitation.—In May, 1874; 
the defendant, in answer to a demand of a 
debt incurred by him in 1865, wrote to the 
plaintiffs as follows: ‘* Believe me that I 
never lose out of sight my obligations toward 
you, and that I shall be glad, as my position 
becomes somewhat better, to begin again and 
continue with my installments.” It was ad- 
mitted that in one year since 1874, the defend- 
ant’s income had been 14/, more than it was 
and since had been. /eld, that, assuming the 
letter to amount to such an acknowledgment 
as to warrant the inference of a promise to 
pay, it was a conditional promise only, and 
there was no affirmative proof of the substan- 
tial fulfillment of the condition. Meyerhoff 
v. Froehlich, L. R., 8C. P. D. 333. (Eugland. ) 


Verdict.—Where the jury returned a 
general verdict of guilty, and at the same time 
handed a paper to the judge in which ten of 
them requested him to be as merciful in his 
sentence as possible, but stated that this was 
not part of their verdict, /7ed/, that there was 
no error in refusing to allow the paper to be 
recorded. Sup. Ct., Georgia. Roby v. State. 

PERSONALITIES. 

Chancellor Runyon has appointed James F. 
Bond receiver of the Citizeus’ Fire Insurance 
Company of Newark. a 

George Duryee, Esq., of Newark, member 
of the Assembly, was married recently to 
Miss Virginia ‘I. Beasley, of Torresdale, 
Philadelphia. Chief Justice Beasley gave 
away a bride. ° 

The oldest daughter of Cortlandt Parker, 
Esq., of Newark, was recently married to W. 
Bedloe Beckman, Esq., of New York City. 
Nearly a thousand invitations were issueds 
The ushers were Frederick Frelinghuysen, 
John Rutherford, Edward Q. Keasbey and 
Cortlandt Parker, Ji 

Chancery Clerk Little and Secretary Kelsey 
arrived home from Europe a few weeks ago. 
They report a splendid trip. We had the 
pleasure of taking Mr. Little’s hand in Paris, 
and advising him by all meaus to prosecute 
his journey to Rome. 
he was in company with Chancellor Runyon, 
and the latter’s policy of life insurance for- 
bade him to enter the Seven Hilled City in 
Summer; and thus both were disappointed 
when withiu a half day’s journey of this won- 
derful spot. 


The year previously 
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Judge Eliner of West Jersey, on Oct. 6, 
1878, with his wife, four daughters and two 
grandchildren, commemorated the 60th anni- 
versary of their wedding in the privacy of 
their happy home at Bridgeton. They were 
wedded in Philadelphia by the Rev. .Dr. Me- 
Cartee, then the pastor of the Associate Re- 
fprmed Church, in Spruce street, near Third, 
now unoccupied. The bride’s parents were 
from Dundee, Scotland, and were married 
during the war of the Revolution, at the close 
of which they cmigrated to Philadelphia. 
They both were sick of the yellow fever in 
the year 1793, but recovered. Her father 
died in 1798; her mother survived until 1845. 
Judge Nixon is a son-in-law of Judge Elmer. 


STATE NOTES. 

A meeting of the State Bar Association was 
held on the first day of the November term 
of the Supreme Court at Trenton, In the 
absence of the President, Hon. Cortlandt 
Parker, Mr. H. C. Pitney occupied the chair. 
No business was transacted and the meeting 
adjourned until the first day of the Court of 
Errors and Appeals, the 19th instant. 

The following gentlemen were appointed 
Examiners for the next term of the Supreme 
Court: Ex-Governor Bedle, and Messrs, Pan- 
coast, Gray and Robbins. 

The following is the full order of the Chan- 
cellor in relation to the Savings Institution, 
under the direction of the court : 

It shall be the duty of the board of diree- 
tors or managers of every savings institution 
under the direction of this court, to report to 
this court within ten days from the date of 
the promulgation of this rule, and at the end 
of every six days thereafter, the amount of 
cash and securities immediately convertible 
into cash, without secrifice, in hand, applica- 
ble to the payment of the claims of the de- 
positors who were such when the control of 
the institution was taken by this court. 

Such reports are to be made to the end that 
distribution of these funds among those de- 
positors in payment of their claims may be 
made without unnecessary delay, As to those 
depositors, the institutions are to be regarded 
as being in liquidation, and liquidation is to 
proceed as rapidly as possible consistently 
with the interest of such depositors. And it 
shall be the duty of every such board, when- 
ever there is enough of such funds in hand, 
to pay a dividend of as much as ten per cent. 
on the amount due such depositors, to report 
the fact to the Chancellor, in order that a 
dividend may be ordered, which will be done 
immediately on receiving such report. 

It is further hereby expressly made the 
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duty of every such board to convert the as- 
sets applicable to the payment of such de- 
positors into cash, as speedily as it can be 
done without sacrifice. 

At the November term of the Supreme 
Court, the following were licensed : 

Counsellors-at-Law.—Benjamin F. Cham- 
bers, Robert F. Stockton,Jr., Abraham M. Has- 
sel, Benjamin 8. Moorchouse, Lewis H. Noe, 
William R. Wilson, Schuyler D. Jackson, 
* Robert O. Babbitt, Sylvester C. Smith, Isaac 
F. Richey, Linsley Rowe, Hamilton Wallis, 
Henry K. Coddington, George H. Large, Henry 
A. Fluck, Edward D. Gilmore, John M. Van- 
dyke, Frank P. McDermott, Jas M. Van 
Valen, John R. Beam, Edward D. Deacon, 
Enoch 8, Fogg, William J. Gibby. 

-[tlorneys-at-Law.—Hilliard W. Cutler, 
Charles F. Lyghthipe, Joseph A. Mills, 
Charles E. Weeks, James F. Keogh, Aaron P. 
Garrabrandt, August W. Resinger, Geo. W. 
Macpherson, Edward M. Moore, John W. 
Creveling. Joseph Parker, Jr., William Pin- 
tard, Henry A. Gaede, Nicholas Harris, John 
E. Miller, Joseph C. Oliver, Benjamin T. 
Powell, Charles G. Garrison, B. Lewis Mor- 
row, William McCloskey, Halsted H. Wain- 
wright, William D. Mills, Charles A. Bennett, 
Jr., Rudolph Coakley, William G. E. See, 
Richard Tenbroeck Stout, Alfred A Van 
Horenberg, Francis Scott, William H. Wil- 
liams, William S. Hoffman, Edward W. 
Wood. If any of the above attorneys will 
drop usa card by Dec. Ist, stating where 
they will be settled, we shall insert their names 
in the new State Directory of Lawyers and 
Justices to appear in the December number 
of this JouRNAL. 


MISCELLANIES. 


Said an English judge during the examina- | 
“Such | 


tion of a bankrupt the other day: 
things as these never could arise if men had 
not utterly lost all sense of what is true and 
what is honest. 
some of those rich colors which we can not 
now produce.” 


Mrs. Belva Lockwood, who is an attorney 
at law in full communion with the Washing- 


‘Truth and honesty are like | 
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ton bar, went, a few weeks ago, into the 
court of Judge Magruder, of the Seventh 
Judicial Circwt of Maryland, and there at- 
tempted to act as an attorney. But the court 
would not permit her to do so, but ungallantly 
lectured her after this manner: ‘‘God,’ said 
he, ‘‘has set a bound for woman. She was 
created after and is a part of man. The sexes 
are like the moon moving in their different 
orbits. ‘The greatest seas have bounds, and 
the eternal hills and rocks that are set above 
them cannot be removed.’’ When the court 
finally adjourned Mrs. Lockwood attempted 
to address the ladies and gentlemen who were 
present, but a bailiff prevented her from 
making any speech in the court room, 

The calenders of the various courts in New 
York city, when they began their fall sittings, 
| indicated that legal business is flourishing in 
| that part of the country at least. Upon the 
Supreme Court circuit calandar there were 

upward of 3,300 cases and the calendars of 
| the other courts of original jurisdiction were 
also crowded with cases awaiting trial. 





NEW PUBLICATIONS. 


| Tae REvisED STATUTES OF THE UNITED STATES. 

New Edition, compiled and revised by’ 
Hon, George 8. Boutwell in pursuance of 
Act of XLVth Congress. Washington, D. 

C., October, 1878—Price $4.50. Agent for 

its sale: Ed. A. Veghte, Somerville, N. J. 


| Sepewics’s Leading Cases on the Law of 
Damages. A selection of American and 
English cages on the Measure of Damages. 
| By Henry DwightSedgwick. Baker, Voor- 
his & Co., New York. $6.00. 


| A Treatisx on the Doctrines of Res Adjudi- 
cata and Stare Decisis. By J. C. Wells. 
Mills & Co., Desmoines, Iowa. $6.00. 

Inpex to the U.S. Supreme Court Reports. 
By W.J. Myer. W. J. Gilbert, St. Louis, 
Mo. %6.00. 

Pxrncie.es of the Common Law. An Ele- 
mentary Work. By John Indermaur, so- 
licitor. Edited by E. H. Bennett, L. L. D. 
Houghton, Osgood & Co. 








